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The Supreme Court’s decision in Bell Atlantic Corporation v. Twombly, 550 U.S. 544 (2007), seems to have set the stage for a new direction in pleading practice under the federal rules. We will not consider Bell Atlantic in detail since a subsequent decision by the Court, Ashcroft v. Iqbal, 129 S.Ct. 1937 (2009), presents a more definite statement of the Court’s current thinking on this topic. A brief consideration of Bell Atlantic, however, should help us appreciate the scope of the Ashcroft decision.

Bell Atlantic was an antitrust action that arose in the aftermath of the breakup of American Telephone & Telegraph Company (‘‘AT&T’’). That breakup led to the creation of a system of regional telecommunications service providers, the so-called ‘‘Baby Bells,’’ each with monopolistic power over local telecommunications within a specified geographic region. In 1996, Congress sought to introduce competition into these regional markets by requiring, among other things, that each of the four remaining Baby Bells share its respective regional network and infrastructure with start-up competitors. The Baby Bells resisted these efforts.

One of the responses to that resistance was the consumer class action filed in Bell Atlantic. The complaint in that case, which consisted of 96 numbered paragraphs, alleged that the named defendants, each a regional telecommunications service provider—that is, a Baby Bell—entered into a conspiracy designed to thwart the demonopolization of their respective regional markets. The conspiracy was said to violate §1 of the Sherman Act, which provides: “Every contract, combination in the form of trust or otherwise, or conspiracy, in restraint of trade or commerce among the several States, or with foreign nations, is declared to be illegal.” Concerted action, in other words an agreement, is the key to the statutory proscription. It is not sufficient merely to show that a defendant or defendants restrained trade or engaged in anticompetitive practices. Instead, it must also be shown that they agreed among themselves to do so.

The pleading controversy in Bell Atlantic centered directly on the adequacy of plaintiffs’ allegations of concerted action among the defendants. The relevant allegations were stated in paragraphs 37 through 51 of the complaint, which detailed two patterns of anticompetitive ‘‘parallel conduct,’’ that is, similar conduct engaged in by each of the defendants. The first pattern involved similar actions undertaken by each defendant to prevent competitors from entering their respective market or service area (‘‘territory-protection pattern’’). The second pattern involved the failure of any defendant to attempt to compete within the market or service area of another defendant (‘‘non-competition pattern’’). Paragraph 51 then offered the following conclusion:

In the absence of any meaningful competition between the [defendants] in one another’s markets [i.e., the non-competition pattern], and in light of the parallel course of conduct that each engaged in to prevent competition from [potential market entrants] within their respective local telephone and/or high speed [I]nternet services markets [i.e., the territory-protection pattern] and other facts and market circumstances alleged above, Plaintiffs allege upon information and belief that Defendants have entered into a contract, combination or conspiracy to prevent competitive entry in their respective local telephone and/or high speed internet services markets and have agreed not to compete with one another and otherwise allocated customers and markets to one another.

The District Court dismissed the complaint, concluding that the parallel business conduct allegations, taken alone, did not state a claim under §1 of the Sherman Act. Instead, to state such a claim, the plaintiffs must allege additional facts that tend to exclude independent self-interested conduct as an explanation for the parallel actions. The Second Circuit, although agreeing with the District Court’s interpretation of the Sherman Act, reversed, holding that plaintiffs’ parallel conduct allegations were sufficient to withstand a motion to dismiss because the Baby Bells failed to show that there was no set of facts—the Conley v. Gibson standard described in Note 3, at page ___, supra—that would permit plaintiffs to demonstrate that the particular parallelism asserted was the product of collusion rather than coincidence.


The Supreme Court reversed, essentially affirming the District Court decision. The Court began by voicing its agreement with both lower courts with respect to the law of the Sherman Act. That Act prohibited only those unreasonable restraints of trade that stem from an agreement to engage in anticompetitive conduct. The Court agreed that an unlawful agreement could be established by reference to parallel conduct, but parallel conduct, standing alone, even “conscious parallelism,” could not support an inference of agreed-to concerted action. As the Court explained it, a plaintiff relying on parallel conduct to establish a violation of the Sherman Act must provide evidence of a “plus factor” that plausibly rebuts the presumption of rational behavior “unilaterally prompted by common perceptions of the market.” Bell Atlantic Corp., 550 U.S. at 554. The question then was whether the plaintiffs’ complaint was sufficient to state a claim under this standard. The Court held that it was not, for literally nothing alleged in the complaint supported the necessary “plus factor” element of the claim. In so ruling, the Court jettisoned the Conley v. Gibson “no set of facts” standard, id. at 561-563, and made several observations about pleading adequacy that certainly sounded stricter than those previously endorsed by the Court. For example, the Court denigrated the use of “conclusory allegations” and presumed the inadequacy of any “naked assertion of conspiracy.” Id. at 557. The ruling on Conley and the foregoing comments led lower courts and commentators to conclude that the Court had imposed a heightened pleading standard. The Court, for its part, specifically denied that it was doing so. Id. at 569 n. 14.

Whether the Bell Atlantic Court imposed a heightened pleading requirement is difficult to assess since the critical flaw in the plaintiffs’ complaint seems to have been a complete absence of necessary allegations, not an insufficiently particularized presentation of such allegations. Moreover, determining the ‘‘correct’’ interpretation of Bell Atlantic is further complicated by the Court’s subsequent decision in Erickson v. Pardus, 551 U.S. 89 (2007), a per curiam opinion issued two weeks after Bell Atlantic. At issue in that case was the sufficiency of a complaint filed by a prisoner who charged that he had been subjected to cruel and unusual punishment. His complaint alleged that a prison doctor had removed him from a hepatitis C treatment plan under circumstances ‘‘endangering [his] life.’’ The District Court dismissed the complaint for failure to allege that the doctor’s actions had caused him ‘‘substantial’’ and ‘‘independent’’ harm, that is, harm beyond what was being caused by the hepatitis C itself. The Court of Appeals affirmed, concluding that the prisoner’s allegations of harm were “conclusory.” The Supreme Court reversed in a per curiam opinion, explaining:

It was error for the Court of Appeals to conclude that the allegations in question, concerning harm caused petitioner by the termination of his medication, were too conclusory to establish for pleading purposes that petitioner had suffered ‘‘a cognizable independent harm’’ as a result of his removal from the hepatitis C treatment program.

Federal Rule of Civil Procedure 8(a)(2) requires only a ‘‘short and plain statement of the claim showing that the pleader is entitled to relief.’’ Specific facts are not necessary; the statement need only ‘‘give the defendant fair notice of what the…claim is and the grounds upon which it rests.’’ Bell Atlantic Corp. v. Twombly.…
551 U.S. at 93. The prisoner, therefore, was not required to allege specific facts pertaining to the substantiality or the independence of the harm. In short, a “conclusory” allegation sufficed.


The combined decisions of Bell Atlantic and Erickson placed federal pleading standards in a limbo of confusion. The Court provided further guidance in the next principal case.

Ashcroft v. Iqbal

________________________________________________________________________
129 S. Ct. 1937 (2009)

Justice Kennedy delivered the opinion of the Court.

Respondent Javaid Iqbal is a citizen of Pakistan and a Muslim. In the wake of the September 11, 2001, terrorist attacks he was arrested in the United States on criminal charges and detained by federal officials. Respondent claims he was deprived of various constitutional protections while in federal custody. To redress the alleged deprivations, respondent filed a complaint against numerous federal officials, including John Ashcroft, the former Attorney General of the United States, and Robert Mueller, the Director of the Federal Bureau of Investigation (FBI). Ashcroft and Mueller are the petitioners in the case now before us. As to these two petitioners, the complaint alleges that they adopted an unconstitutional policy that subjected respondent to harsh conditions of confinement on account of his race, religion, or national origin.

In the District Court petitioners raised the defense of qualified immunity and moved to dismiss the suit, contending the complaint was not sufficient to state a claim against them. The District Court denied the motion to dismiss, concluding the complaint was sufficient to state a claim despite petitioners’ official status at the times in question. Petitioners brought an interlocutory appeal in the Court of Appeals for the Second Circuit. The court, without discussion, assumed it had jurisdiction over the order denying the motion to dismiss; and it affirmed the District Court’s decision.

Respondent’s account of his prison ordeal could, if proved, demonstrate unconstitutional misconduct by some governmental actors. But the allegations and pleadings with respect to these actors are not before us here. This case instead turns on a narrower question: Did respondent, as the plaintiff in the District Court, plead factual matter that, if taken as true, states a claim that petitioners deprived him of his clearly established constitutional rights? We hold respondent’s pleadings are insufficient.

I
Following the 2001 attacks, the FBI and other entities within the Department of Justice began an investigation of vast reach to identify the assailants and prevent them from attacking anew. The FBI dedicated more than 4,000 special agents and 3,000 support personnel to the endeavor. By September 18 “the FBI had received more than 96,000 tips or potential leads from the public.” Dept. of Justice, Office of Inspector General, The September 11 Detainees: A Review of the Treatment of Aliens Held on Immigration Charges in Connection with the Investigation of the September 11 Attacks 1, 11-12 (Apr.2003) (hereinafter OIG Report).

In the ensuing months the FBI questioned more than 1,000 people with suspected links to the attacks in particular or to terrorism in general. Id., at 1. Of those individuals, some 762 were held on immigration charges; and a 184-member subset of that group was deemed to be “of ‘high interest’ ” to the investigation. Id., at 111. The high-interest detainees were held under restrictive conditions designed to prevent them from communicating with the general prison population or the outside world. Id., at 112-113.

Respondent was one of the detainees. According to his complaint, in November 2001 agents of the FBI and Immigration and Naturalization Service arrested him on charges of fraud in relation to identification documents and conspiracy to defraud the United States. Pending trial for those crimes, respondent was housed at the Metropolitan Detention Center (MDC) in Brooklyn, New York. Respondent was designated a person “of high interest” to the September 11 investigation and in January 2002 was placed in a section of the MDC known as the Administrative Maximum Special Housing Unit (ADMAX SHU). As the facility’s name indicates, the ADMAX SHU incorporates the maximum security conditions allowable under Federal Bureau of Prison regulations. ADMAX SHU detainees were kept in lockdown 23 hours a day, spending the remaining hour outside their cells in handcuffs and leg irons accompanied by a four-officer escort.

Respondent pleaded guilty to the criminal charges, served a term of imprisonment, and was removed to his native Pakistan. He then filed a Bivens action in the United States District Court for the Eastern District of New York against 34 current and former federal officials and 19 “John Doe” federal corrections officers. See Bivens v. Six Unknown Fed. Narcotics Agents, 403 U.S. 388 (1971). The defendants range from the correctional officers who had day-to-day contact with respondent during the term of his confinement, to the wardens of the MDC facility, all the way to petitioners-officials who were at the highest level of the federal law enforcement hierarchy. 

The 21-cause-of-action complaint does not challenge respondent’s arrest or his confinement in the MDC’s general prison population. Rather, it concentrates on his treatment while confined to the ADMAX SHU. The complaint sets forth various claims against defendants who are not before us. For instance, the complaint alleges that respondent’s jailors “kicked him in the stomach, punched him in the face, and dragged him across” his cell without justification; subjected him to serial strip and body-cavity searches when he posed no safety risk to himself or others; and refused to let him and other Muslims pray because there would be “[n]o prayers for terrorists.”

The allegations against petitioners are the only ones relevant here. The complaint contends that petitioners designated respondent a person of high interest on account of his race, religion, or national origin, in contravention of the First and Fifth Amendments to the Constitution. The complaint alleges that “the [FBI], under the direction of Defendant MUELLER, arrested and detained thousands of Arab Muslim men…as part of its investigation of the events of September 11.” It further alleges that “[t]he policy of holding post-September-11th detainees in highly restrictive conditions of confinement until they were ‘cleared’ by the FBI was approved by Defendants ASHCROFT and MUELLER in discussions in the weeks after September 11, 2001.” Lastly, the complaint posits that petitioners “each knew of, condoned, and willfully and maliciously agreed to subject” respondent to harsh conditions of confinement “as a matter of policy, solely on account of [his] religion, race, and/or national origin and for no legitimate penological interest.” The pleading names Ashcroft as the “principal architect” of the policy, and identifies Mueller as “instrumental in [its] adoption, promulgation, and implementation.”

Petitioners moved to dismiss the complaint for failure to state sufficient allegations to show their own involvement in clearly established unconstitutional conduct. The District Court denied their motion.…Invoking the collateral-order doctrine petitioners filed an interlocutory appeal in the United States Court of Appeals for the Second Circuit. While that appeal was pending, this Court decided Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007), which discussed the standard for evaluating whether a complaint is sufficient to survive a motion to dismiss.

The Court of Appeals considered Twombly’s applicability to this case. Acknowledging that Twombly retired the Conley no-set-of-facts test relied upon by the District Court, the Court of Appeals’ opinion discussed at length how to apply this Court’s “standard for assessing the adequacy of pleadings.” It concluded that Twombly called for a “flexible ‘plausibility standard,’ which obliges a pleader to amplify a claim with some factual allegations in those contexts where such amplification is needed to render the claim plausible.” The court found that petitioners’ appeal did not present one of “those contexts” requiring amplification. As a consequence, it held respondent’s pleading adequate to allege petitioners’ personal involvement in discriminatory decisions which, if true, violated clearly established constitutional law.…

We granted certiorari and now reverse….
III
In Twombly, the Court found it necessary first to discuss the antitrust principles implicated by the complaint. Here too we begin by taking note of the elements a plaintiff must plead to state a claim of unconstitutional discrimination against officials entitled to assert the defense of qualified immunity.…

The factors necessary to establish a Bivens violation [i.e., an implied cause of action for violation of an individual’s constitutional rights by an agent of the federal government] will vary with the constitutional provision at issue. Where the claim is invidious discrimination in contravention of the First and Fifth Amendments, our decisions make clear that the plaintiff must plead and prove that the defendant acted with discriminatory purpose. Under extant precedent purposeful discrimination requires more than “intent as volition or intent as awareness of consequences.” Personnel Administrator of Mass. v. Feeney, 442 U.S. 256, 279 (1979). It instead involves a decisionmaker’s undertaking a course of action “‘because of,’ not merely ‘in spite of,’[the action’s] adverse effects upon an identifiable group.” It follows that, to state a claim based on a violation of a clearly established right, respondent must plead sufficient factual matter to show that petitioners adopted and implemented the detention policies at issue not for a neutral, investigative reason but for the purpose of discriminating on account of race, religion, or national origin.

…[E]ach Government official, his or her title notwithstanding, is only liable for his or her own misconduct. In the context of determining whether there is a violation of clearly established right to overcome qualified immunity, purpose rather than knowledge is required to impose Bivens liability on the subordinate for unconstitutional discrimination; the same holds true for an official charged with violations arising from his or her superintendent responsibilities.
IV-A
We turn to respondent’s complaint. Under Federal Rule of Civil Procedure 8(a)(2), a pleading must contain a “short and plain statement of the claim showing that the pleader is entitled to relief.” As the Court held in Twombly, the pleading standard Rule 8 announces does not require “detailed factual allegations,” but it demands more than an unadorned, the-defendant-unlawfully-harmed-me accusation. A pleading that offers “labels and conclusions” or “a formulaic recitation of the elements of a cause of action will not do.” Nor does a complaint suffice if it tenders “naked assertion[s]” devoid of “further factual enhancement.”

To survive a motion to dismiss, a complaint must contain sufficient factual matter, accepted as true, to “state a claim to relief that is plausible on its face.” A claim has facial plausibility when the plaintiff pleads factual content that allows the court to draw the reasonable inference that the defendant is liable for the misconduct alleged. The plausibility standard is not akin to a “probability requirement,” but it asks for more than a sheer possibility that a defendant has acted unlawfully. Ibid. Where a complaint pleads facts that are “merely consistent with” a defendant’s liability, it “stops short of the line between possibility and plausibility of ‘entitlement to relief.’ ” Id., at 557.

Two working principles underlie our decision in Twombly. First, the tenet that a court must accept as true all of the allegations contained in a complaint is inapplicable to legal conclusions. Threadbare recitals of the elements of a cause of action, supported by mere conclusory statements, do not suffice. (Although for the purposes of a motion to dismiss we must take all of the factual allegations in the complaint as true, we “are not bound to accept as true a legal conclusion couched as a factual allegation.”). Rule 8 marks a notable and generous departure from the hyper-technical, code-pleading regime of a prior era, but it does not unlock the doors of discovery for a plaintiff armed with nothing more than conclusions. Second, only a complaint that states a plausible claim for relief survives a motion to dismiss. Determining whether a complaint states a plausible claim for relief will, as the Court of Appeals observed, be a context-specific task that requires the reviewing court to draw on its judicial experience and common sense. But where the well-pleaded facts do not permit the court to infer more than the mere possibility of misconduct, the complaint has alleged—but it has not “show[n]”—“that the pleader is entitled to relief.” Fed. Rule Civ. Proc. 8(a)(2).

In keeping with these principles a court considering a motion to dismiss can choose to begin by identifying pleadings that, because they are no more than conclusions, are not entitled to the assumption of truth. While legal conclusions can provide the framework of a complaint, they must be supported by factual allegations. When there are well-pleaded factual allegations, a court should assume their veracity and then determine whether they plausibly give rise to an entitlement to relief.

Our decision in Twombly illustrates the two-pronged approach. There, we considered the sufficiency of a complaint alleging that incumbent telecommunications providers had entered an agreement not to compete and to forestall competitive entry, in violation of the Sherman Act, 15 U.S.C. §1. Recognizing that §1 enjoins only anticompetitive conduct “effected by a contract, combination, or conspiracy,” the plaintiffs in Twombly flatly pleaded that the defendants “ha[d] entered into a contract, combination or conspiracy to prevent competitive entry…and ha[d] agreed not to compete with one another.” The complaint also alleged that the defendants’ “parallel course of conduct…to prevent competition” and inflate prices was indicative of the unlawful agreement alleged.

The Court held the plaintiffs’ complaint deficient under Rule 8. In doing so it first noted that the plaintiffs’ assertion of an unlawful agreement was a “‘legal conclusion’” and, as such, was not entitled to the assumption of truth. Had the Court simply credited the allegation of a conspiracy, the plaintiffs would have stated a claim for relief and been entitled to proceed perforce. The Court next addressed the “nub” of the plaintiffs’ complaint—the well-pleaded, nonconclusory factual allegation of parallel behavior—to determine whether it gave rise to a “plausible suggestion of conspiracy”. Acknowledging that parallel conduct was consistent with an unlawful agreement, the Court nevertheless concluded that it did not plausibly suggest an illicit accord because it was not only compatible with, but indeed was more likely explained by, lawful, unchoreographed free-market behavior. Because the well-pleaded fact of parallel conduct, accepted as true, did not plausibly suggest an unlawful agreement, the Court held the plaintiffs’ complaint must be dismissed.
B
Under Twombly’s construction of Rule 8, we conclude that respondent’s complaint has not “nudged [his] claims” of invidious discrimination “across the line from conceivable to plausible.”

We begin our analysis by identifying the allegations in the complaint that are not entitled to the assumption of truth. Respondent pleads that petitioners “knew of, condoned, and willfully and maliciously agreed to subject [him]” to harsh conditions of confinement “as a matter of policy, solely on account of [his] religion, race, and/or national origin and for no legitimate penological interest.” The complaint alleges that Ashcroft was the “principal architect” of this invidious policy, and that Mueller was “instrumental” in adopting and executing it. These bare assertions, much like the pleading of conspiracy in Twombly, amount to nothing more than a “formulaic recitation of the elements” of a constitutional discrimination claim, namely, that petitioners adopted a policy “ ’because of,’ not merely ‘in spite of,’ its adverse effects upon an identifiable group.” As such, the allegations are conclusory and not entitled to be assumed true. To be clear, we do not reject these bald allegations on the ground that they are unrealistic or nonsensical. We do not so characterize them any more than the Court in Twombly rejected the plaintiffs’ express allegation of a “‘contract, combination or conspiracy to prevent competitive entry,’” because it thought that claim too chimerical to be maintained. It is the conclusory nature of respondent’s allegations, rather than their extravagantly fanciful nature, that disentitles them to the presumption of truth.

We next consider the factual allegations in respondent’s complaint to determine if they plausibly suggest an entitlement to relief. The complaint alleges that “the [FBI], under the direction of Defendant MUELLER, arrested and detained thousands of Arab Muslim men…as part of its investigation of the events of September 11.” It further claims that “[t]he policy of holding post-September-11th detainees in highly restrictive conditions of confinement until they were ‘cleared’ by the FBI was approved by Defendants ASHCROFT and MUELLER in discussions in the weeks after September 11, 2001.” Taken as true, these allegations are consistent with petitioners’ purposefully designating detainees “of high interest” because of their race, religion, or national origin. But given more likely explanations, they do not plausibly establish this purpose.

The September 11 attacks were perpetrated by 19 Arab Muslim hijackers who counted themselves members in good standing of al Qaeda, an Islamic fundamentalist group. Al Qaeda was headed by another Arab Muslim—Osama bin Laden—and composed in large part of his Arab Muslim disciples. It should come as no surprise that a legitimate policy directing law enforcement to arrest and detain individuals because of their suspected link to the attacks would produce a disparate, incidental impact on Arab Muslims, even though the purpose of the policy was to target neither Arabs nor Muslims. On the facts respondent alleges the arrests Mueller oversaw were likely lawful and justified by his nondiscriminatory intent to detain aliens who were illegally present in the United States and who had potential connections to those who committed terrorist acts. As between that “obvious alternative explanation” for the arrests, and the purposeful, invidious discrimination respondent asks us to infer, discrimination is not a plausible conclusion.

But even if the complaint’s well-pleaded facts give rise to a plausible inference that respondent’s arrest was the result of unconstitutional discrimination, that inference alone would not entitle respondent to relief. It is important to recall that respondent’s complaint challenges neither the constitutionality of his arrest nor his initial detention in the MDC. Respondent’s constitutional claims against petitioners rest solely on their ostensible “policy of holding post-September-11th detainees” in the ADMAX SHU once they were categorized as “of high interest.” To prevail on that theory, the complaint must contain facts plausibly showing that petitioners purposefully adopted a policy of classifying post-September-11 detainees as “of high interest” because of their race, religion, or national origin.

This the complaint fails to do. Though respondent alleges that various other defendants, who are not before us, may have labeled him a person of “of high interest” for impermissible reasons, his only factual allegation against petitioners accuses them of adopting a policy approving “restrictive conditions of confinement” for post-September-11 detainees until they were “‘cleared’ by the FBI.” Accepting the truth of that allegation, the complaint does not show, or even intimate, that petitioners purposefully housed detainees in the ADMAX SHU due to their race, religion, or national origin. All it plausibly suggests is that the Nation’s top law enforcement officers, in the aftermath of a devastating terrorist attack, sought to keep suspected terrorists in the most secure conditions available until the suspects could be cleared of terrorist activity. Respondent does not argue, nor can he, that such a motive would violate petitioners’ constitutional obligations. He would need to allege more by way of factual content to “nudg[e]” his claim of purposeful discrimination “across the line from conceivable to plausible.” Twombly, 550 U.S. at 570.

To be sure, respondent can attempt to draw certain contrasts between the pleadings the Court considered in Twombly and the pleadings at issue here. In Twombly, the complaint alleged general wrongdoing that extended over a period of years, whereas here the complaint alleges discrete wrongs—for instance, beatings—by lower level Government actors. The allegations here, if true, and if condoned by petitioners, could be the basis for some inference of wrongful intent on petitioners’ part. Despite these distinctions, respondent’s pleadings do not suffice to state a claim. Unlike in Twombly, where the doctrine of respondeat superior could bind the corporate defendant, here, as we have noted, petitioners cannot be held liable unless they themselves acted on account of a constitutionally protected characteristic. Yet respondent’s complaint does not contain any factual allegation sufficient to plausibly suggest petitioners’ discriminatory state of mind. His pleadings thus do not meet the standard necessary to comply with Rule 8.

It is important to note, however, that we express no opinion concerning the sufficiency of respondent’s complaint against the defendants who are not before us. Respondent’s account of his prison ordeal alleges serious official misconduct that we need not address here. Our decision is limited to the determination that respondent’s complaint does not entitle him to relief from petitioners.

C
Respondent offers three arguments that bear on our disposition of his case, but none is persuasive.
1
Respondent first says that our decision in Twombly should be limited to pleadings made in the context of an antitrust dispute. This argument is not supported by Twombly and is incompatible with the Federal Rules of Civil Procedure. Though Twombly determined the sufficiency of a complaint sounding in antitrust, the decision was based on our interpretation and application of Rule 8. That Rule in turn governs the pleading standard “in all civil actions and proceedings in the United States district courts”. Fed. Rule Civ. Proc. 1. Our decision in Twombly expounded the pleading standard for “all civil actions”, and it applies to antitrust and discrimination suits alike. 
2
Respondent next implies that our construction of Rule 8 should be tempered where, as here, the Court of Appeals has “instructed the district court to cabin discovery in such a way as to preserve” petitioners’ defense of qualified immunity “as much as possible in anticipation of a summary judgment motion.” We have held, however, that the question presented by a motion to dismiss a complaint for insufficient pleadings does not turn on the controls placed upon the discovery process. Twombly, supra, (“It is no answer to say that a claim just shy of a plausible entitlement to relief can, if groundless, be weeded out early in the discovery process through careful case management given the common lament that the success of judicial supervision in checking discovery abuse has been on the modest side”).

Our rejection of the careful-case-management approach is especially important in suits where Government-official defendants are entitled to assert the defense of qualified immunity.…
3
Respondent finally maintains that the Federal Rules expressly allow him to allege petitioners’ discriminatory intent “generally,” which he equates with a conclusory allegation. Iqbal Brief 32 (citing Fed. Rule Civ. Proc. 9). It follows, respondent says, that his complaint is sufficiently well pleaded because it claims that petitioners discriminated against him “on account of [his] religion, race, and/or national origin and for no legitimate penological interest.” Were we required to accept this allegation as true, respondent’s complaint would survive petitioners’ motion to dismiss. But the Federal Rules do not require courts to credit a complaint’s conclusory statements without reference to its factual context.

It is true that Rule 9(b) requires particularity when pleading “fraud or mistake,” while allowing “[m]alice, intent, knowledge, and other conditions of a person’s mind [to] be alleged generally.” But “generally” is a relative term. In the context of Rule 9, it is to be compared to the particularity requirement applicable to fraud or mistake. Rule 9 merely excuses a party from pleading discriminatory intent under an elevated pleading standard. It does not give him license to evade the less rigid—though still operative—strictures of Rule 8. And Rule 8 does not empower respondent to plead the bare elements of his cause of action, affix the label “general allegation,” and expect his complaint to survive a motion to dismiss.
V
We hold that respondent’s complaint fails to plead sufficient facts to state a claim for purposeful and unlawful discrimination against petitioners. The Court of Appeals should decide in the first instance whether to remand to the District Court so that respondent can seek leave to amend his deficient complaint.

The judgment of the Court of Appeals is reversed, and the case is remanded for further proceedings consistent with this opinion.

It is so ordered.
Justice Souter, with whom Justice Stevens, Justice Ginsburg, and Justice Breyer join, dissenting.

…The majority…misapplies the pleading standard under Bell Atlantic to conclude that the complaint fails to state a claim. I respectfully dissent.…[Justice Souter’s discussion of Bivens claims is omitted.]

II
[T]he complaint satisfies Rule 8(a)(2). Ashcroft and Mueller admit they are liable for their subordinates’ conduct if they “had actual knowledge of the assertedly discriminatory nature of the classification of suspects as being ‘of high interest’ and they were deliberately indifferent to that discrimination.” Iqbal alleges that after the September 11 attacks the Federal Bureau of Investigation (FBI) “arrested and detained thousands of Arab Muslim men,” that many of these men were designated by high-ranking FBI officials as being “‘of high interest,’” and that in many cases, including Iqbal’s, this designation was made “because of the race, religion, and national origin of the detainees, and not because of any evidence of the detainees’ involvement in supporting terrorist activity.” The complaint further alleges that Ashcroft was the “principal architect of the policies and practices challenged,” and that Mueller “was instrumental in the adoption, promulgation, and implementation of the policies and practices challenged.” According to the complaint, Ashcroft and Mueller “knew of, condoned, and willfully and maliciously agreed to subject [Iqbal] to these conditions of confinement as a matter of policy, solely on account of [his] religion, race, and/or national origin and for no legitimate penological interest.” The complaint thus alleges, at a bare minimum, that Ashcroft and Mueller knew of and condoned the discriminatory policy their subordinates carried out. Actually, the complaint goes further in alleging that Ashcroft and Muller affirmatively acted to create the discriminatory detention policy. If these factual allegations are true, Ashcroft and Mueller were, at the very least, aware of the discriminatory policy being implemented and deliberately indifferent to it.

Ashcroft and Mueller argue that these allegations fail to satisfy the “plausibility standard” of Twombly. They contend that Iqbal’s claims are implausible because such high-ranking officials “tend not to be personally involved in the specific actions of lower-level officers down the bureaucratic chain of command.” But this response bespeaks a fundamental misunderstanding of the enquiry that Twombly demands. Twombly does not require a court at the motion-to-dismiss stage to consider whether the factual allegations are probably true. We made it clear, on the contrary, that a court must take the allegations as true, no matter how skeptical the court may be. The sole exception to this rule lies with allegations that are sufficiently fantastic to defy reality as we know it: claims about little green men, or the plaintiff’s recent trip to Pluto, or experiences in time travel. That is not what we have here.

Under Twombly, the relevant question is whether, assuming the factual allegations are true, the plaintiff has stated a ground for relief that is plausible. That is, in Twombly’s words, a plaintiff must “allege facts” that, taken as true, are “suggestive of illegal conduct.” In Twombly, we were faced with allegations of a conspiracy to violate §1 of the Sherman Act through parallel conduct. The difficulty was that the conduct alleged was “consistent with conspiracy, but just as much in line with a wide swath of rational and competitive business strategy unilaterally prompted by common perceptions of the market.” We held that in that sort of circumstance, “[a]n allegation of parallel conduct is…much like a naked assertion of conspiracy in a §1 complaint: it gets the complaint close to stating a claim, but without some further factual enhancement it stops short of the line between possibility and plausibility of ‘entitlement to relief.’” Here, by contrast, the allegations in the complaint are neither confined to naked legal conclusions nor consistent with legal conduct. The complaint alleges that FBI officials discriminated against Iqbal solely on account of his race, religion, and national origin, and it alleges the knowledge and deliberate indifference that, by Ashcroft and Mueller’s own admission, are sufficient to make them liable for the illegal action. Iqbal’s complaint therefore contains “enough facts to state a claim to relief that is plausible on its face.”

I do not understand the majority to disagree with this understanding of “plausibility” under Twombly. Rather, the majority discards the allegations discussed above with regard to Ashcroft and Mueller as conclusory, and is left considering only two statements in the complaint: that “the [FBI], under the direction of Defendant MUELLER, arrested and detained thousands of Arab Muslim men…as part of its investigation of the events of September 11,” and that “[t]he policy of holding post-September-11th detainees in highly restrictive conditions of confinement until they were ‘cleared’ by the FBI was approved by Defendants ASHCROFT and MUELLER in discussions in the weeks after September 11, 2001.” I think the majority is right in saying that these allegations suggest only that Ashcroft and Mueller “sought to keep suspected terrorists in the most secure conditions available until the suspects could be cleared of terrorist activity,” and that this produced “a disparate, incidental impact on Arab Muslims.” And I agree that the two allegations selected by the majority, standing alone, do not state a plausible entitlement to relief for unconstitutional discrimination.

But these allegations do not stand alone as the only significant, nonconclusory statements in the complaint, for the complaint contains many allegations linking Ashcroft and Mueller to the discriminatory practices of their subordinates. See Complaint ¶ 10 (Ashcroft was the “principal architect” of the discriminatory policy); id., ¶ 11 (Mueller was “instrumental” in adopting and executing the discriminatory policy); id., ¶ 96 (Ashcroft and Mueller “knew of, condoned, and willfully and maliciously agreed to subject” Iqbal to harsh conditions “as a matter of policy, solely on account of [his] religion, race, and/or national origin and for no legitimate penological interest”).

The majority says that these are “bare assertions” that, “much like the pleading of conspiracy in Twombly, amount to nothing more than a ‘formulaic recitation of the elements’ of a constitutional discrimination claim” and therefore are “not entitled to be assumed true.” The fallacy of the majority’s position, however, lies in looking at the relevant assertions in isolation. The complaint contains specific allegations that, in the aftermath of the September 11 attacks, the Chief of the FBI’s International Terrorism Operations Section and the Assistant Special Agent in Charge for the FBI’s New York Field Office implemented a policy that discriminated against Arab Muslim men, including Iqbal, solely on account of their race, religion, or national origin. Viewed in light of these subsidiary allegations, the allegations singled out by the majority as “conclusory” are no such thing. Iqbal’s claim is not that Ashcroft and Mueller “knew of, condoned, and willfully and maliciously agreed to subject” him to a discriminatory practice that is left undefined; his allegation is that “they knew of, condoned, and willfully and maliciously agreed to subject” him to a particular, discrete, discriminatory policy detailed in the complaint. Iqbal does not say merely that Ashcroft was the architect of some amorphous discrimination, or that Mueller was instrumental in an ill-defined constitutional violation; he alleges that they helped to create the discriminatory policy he has described. Taking the complaint as a whole, it gives Ashcroft and Mueller “‘fair notice of what the…claim is and the grounds upon which it rests.’”….

I respectfully dissent.
Justice Breyer, dissenting.

I agree with Justice Souter and join his dissent. I write separately to point out that, like the Court, I believe it important to prevent unwarranted litigation from interfering with “the proper execution of the work of the Government.” But I cannot find in that need adequate justification for the Court’s interpretation of Bell Atlantic Corp. v. Twombly, and Federal Rule of Civil Procedure 8. The law, after all, provides trial courts with other legal weapons designed to prevent unwarranted interference. As the Second Circuit explained, where a Government defendant asserts a qualified immunity defense, a trial court, responsible for managing a case and “mindful of the need to vindicate the purpose of the qualified immunity defense,” can structure discovery in ways that diminish the risk of imposing unwarranted burdens upon public officials. A district court, for example, can begin discovery with lower level government defendants before determining whether a case can be made to allow discovery related to higher level government officials. Neither the briefs nor the Court’s opinion provides convincing grounds for finding these alternative case-management tools inadequate, either in general or in the case before us. For this reason, as well as for the independently sufficient reasons set forth in Justice Souter’s opinion, I would affirm the Second Circuit.

NOTES AND QUESTIONS



1. Identifying the focal point of the pleading inquiry. Let’s begin where we began in our examination of Doe v. City of Los Angeles, page ___, supra, by identifying the legal issue that is the focal point of the potential pleading deficiency. In City of Los Angeles, that focal point was whether the defendants knew that the subject officer had engaged in sexual misconduct in the past, for this was the element critical to an extension of the statute of limitations. What was the focal point in Iqbal? Stated somewhat differently, which element of Iqbal’s claims against Ashcroft and Mueller was arguably deficient from a pleading standpoint? Once you identify that focal point, you should be able to explain why the Court concluded that Iqbal’s pleadings were deficient on that precise point. Was that deficiency due to a complete absence of allegations pertinent to the relevant issue? (That was the case in Doe v. City of Los Angeles.) Or was the deficiency a product of the quality of the pertinent allegations? If the latter, what was the nature of the deficiency?


2. Evidentiary matters, ultimate facts, and conclusions of law. In his complaint, Iqbal alleged that Ashcroft and Mueller “each knew of, condoned, and willfully and maliciously agreed to subject” Iqbal to harsh conditions of confinement “as a matter of policy, solely on account of [his] religion, race, and/or national origin and for no legitimate penological interest.” Using the standards of fact pleading, how would you characterize this allegation, as evidentiary matter, as ultimate fact, or as a conclusion of law? In answering this question, you might want to re-read the paragraph on page ___, immediately preceding the opinion in Doe v. City of Los Angeles. You should find it easy to eliminate one of these options, but a little more difficult to distinguish between the remaining two and to decide which of them provides the proper characterization of Iqbal’s “deficient” allegation. Once you’ve completed this process consider the extent to which, if at all, the approach to notice pleading endorsed by the Iqbal Court differs from the approach to fact pleading applied by the California Supreme Court. In so doing, take a look at footnote 5 to the opinion in Doe v. City of Los Angeles, at page ___, supra.


3. The Iqbal Court’s “plausibility” standard. The Iqbal Court ultimately concluded that Iqbal had failed to state a claim on which relief could be granted. But clearly Iqbal was asserting a well-established constitutional claim, namely, that he had been discriminated against on account of religion, race or national origin, and the Court did not hold otherwise. Yet, the Court nonetheless concluded that Iqbal’s allegations in support of that claim were inadequate. In so doing, the Court adopted what it described as a two-step approach to determining whether Iqbal had stated a “plausible” claim on which relief could be granted. What are the two steps? And how did the Court’s resolution of the first step, foreordain the outcome under the second step?


4. Did the Iqbal Court create a heightened pleading standard? In answering this question, compare Form 11 in the Appendix of Forms, which is presumptively satisfactory under Rule 8(a)(2), with the allegations in Iqbal that the Court deemed to be inadequate. Can you distinguish between the allegations deemed a sufficient under Form 11 (“the defendant negligently drove a motor vehicle”) and those deemed insufficient in Iqbal (the defendants “knew of, condoned, and willfully and maliciously agreed to subject plaintiff to harsh conditions of confinement as a matter of policy, solely on account of plaintiff’s religion, race, and/or national origin”)? Aren’t both allegations properly characterized as allegations of fact stated at a general level? If there is no distinction between the two allegations, does this mean that Form 11 is no longer valid?  That seems unlikely. Might we then conclude that the Court has adopted a variable pleading standard that is dependent on the nature of the underlying cause of action? One thing is certain, pleading under Rule 8(a)(2) is no longer “simple.”


5. The role of Rule 9. Rule 9(b), as we have seen, requires “fraud or mistake” to be pled with particularity. However, it further provides that “other conditions of a person’s mind” may be alleged “generally.” Iqbal argued that his allegations of intent were alleged “generally” and therefore valid under Rule 9(b). The Court rejected this argument, explaining that the distinction drawn by Rule 9(b) between “particularity” and “generally” did not permit a party to rely on “conclusory statements without reference to its factual context.” Were Iqbal’s allegations without reference to a factual context? (The dissent did not seem to think so.) Did the Court adequately explain the difference between a “general” allegation, which is permitted, and a “conclusory” allegation, which is not?

A NOTE ON POST-IQBAL PLEADING PRACTICE


Bell Atlantic and Iqbal have undoubtedly altered the traditional approach to notice pleading. The extent of those changes remains uncertain, but it does seem that federal notice pleading and modern fact pleading are beginning to coalesce. From a professional perspective, a lawyer filing a complaint in federal court would be well advised to conform the complaint to the standards of modern fact pleading. Indeed, complaints filed in federal courts have for some time tended to be more formal and more factually detailed than was required under traditional notice pleading standards. Hence, in many cases the Court’s alteration of pleading standings will make little difference. Undoubtedly, however, there will some cases where it will be be difficult to satisfy the new and somewhat elusive standards, and especially in those cases that are dependent on allegations regarding the defendant’s state of mind or in which there is an asymmetry of information between the plaintiff and the defendant. The emerging doctrines may well have to be refined to respond to such cases. For now, however, the mystery is unfolding. For a useful discussion of the pre- and post-Iqbal landscape, see Jeffrey A. Parness, “General Rules of Pleading,” 2 Moore’s Federal Practice §8.04 (2011).

PROBLEM

7-8. Bennett, an African-American woman, filed an employment discrimination claim against members of a public school board who had refused to hire her. She claimed a violation of the 14th Amendment Equal Protection Clause, which prohibits public institutions from intentionally discriminating on the basis of race. In her complaint, she included a single factual allegation: ‘‘I was turned down for a job because of my race.’’ The defendant school board members have filed a motion to dismiss under Rule 12(b)(6). What should the district court do? Before answering that question, consider and apply each step of the inquiry that is mandated by Ashcroft v. Iqbal.  See Bennett v. Schmidt, 153 F. 3d 516 (7th Cir. 1998); note that this case was decided before the decisions in Bell Atlantic and Iqbal.

7-9. P sued her former employer, UPMC, for violations of the federal Rehabilitations Act (“RA”). In her complaint she alleged: (1) that she was injured at work and placed on leave for a short-term disability; (2) that her doctor certified that she was available to engage in sedentary work; (3) that UPMC provided her with a light-duty clerical position; (4) that there was an opening for a telephone operator at UPMC, for which she applied; (5) that UPMC never contacted her about that position or any other open positions; (6) that UPMC eliminated the clerical position at which she was employed and then terminated P’s employment solely for reason of her disability; and (7) that UPMC receives federal funding. The RA provides that "No otherwise qualified individual with a disability in the United States…shall, solely by reason of her or his disability, be excluded from participation in, be denied the benefits of, or be subjected to discrimination under any program or activity receiving Federal financial assistance…." Employers subject to the RA are required to make "reasonable accommodation" for a disabled employee's limitations, including the transfer of a disabled employee to a vacant position as an accommodation of his or her disability. Consistent with the standards applied in Ashcroft v. Iqbal, are P’s allegations suffice to state a claim under the RA? See Fowler v. UPMC Shadyside, 578 F.3d 203 (3d Cir. 2009); but see Guirguis v. Movers Specialty Servs., 346 Fed. App’x. 774, 776 n.6 (3d Cir. 2009).
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