Pleading Handout

Potential problems with a complaint:

1) Invalid legal theory.  Plaintiff is hoping that the court will use her case to establish a new cause of action, but the court decides not to.  Or the plaintiff misinterpreted the law, thinking that the courts had already recognized a certain theory, but they had not.  For example, if plaintiff alleged negligent infliction of emotional distress without any physical injury in a situation where New York law governed, the complaint would be dismissed for this reason, because under New York law, there is no recovery for negligent infliction of emotional distress without physical injury.  Whether there is a legal theory which would enable the plaintiff to win may be a very difficult legal question.  Invalid legal theory is the problem for which the 12(b)(6) motion was designed.

[bookmark: _GoBack]2) Missing element.  Sometimes the plaintiff's lawyer fails to mention a fact which is essential to recovery.  For example, suppose a plaintiff had suffered both physical injury and emotional distress, but his lawyer did not include the allegation of physical injury in the complaint.   Some cases and commentators say that omission of an element is not grounds for dismissal, especially if the omission was clearly an oversight on the part of the lawyer (which could easily be corrected by amendment) rather than deliberate omission of an element which the plaintiff cannot prove because the facts of her case do not support it.  Whether these cases are still valid after Iqbal is unclear.  The distinction between "missing element" and "invalid legal theory" may not be clear just from reading the complaint.  When one is trying to establish a new legal theory, the complaint will usually be missing at least one element of an established legal theory.  Nevertheless, the two problems can be distinguished.  When the problem is invalid legal theory, the plaintiff’s lawyer deliberately left out an element.  When the problem is missing element, the plaintiff’s lawyer left out an element by accident.

3) Affirmative defense.  If the complaint alleges facts which, if true, would give the defendant a complete defense to the action, then the case should be dismissed.  If, for example, a breach of contract complaint mentioned that the defendant was only 10 years old and thus too young to make a binding contract, the complaint could be dismissed for this reason.  This problem is very rare.

4) Implausible or conclusory.  The complaint does not plead facts which make out a plausible claim.  This may be because the complaint alleges legal conclusions tracking the elements of the cause of action rather than alleging facts particular to the plaintiff’s claim. Until Iqbal, this problem was not usually considered a sufficient basis on which to dismiss a complaint.  Instead, an implausible or conclusory complaint would have been appropriate for a motion for more definite statement under Rule 12(e), although such motions were seldom granted, because the defendant could use discovery to get more of the details.
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Keep in mind:

Even if complaint is dismissed, plaintiff will almost always get a chance to amend.  

For the purposes of a motion to dismiss, the judge must assume that all factual allegation in the complaint (but not the legal conclusions) are true.

The plaintiff cannot knowingly lie in the complaint.  This is unethical, and it may result in sanctions under Rule 11.

The complaint need not name its legal theory.  It need only state facts or narrate events which, if true, would satisfy the elements of some legal theory

Also, in order to evaluate a complaint, you always need to know the substantive law.  For the purposes of the examples on the next page, you should assume: 

The elements of a breach of contract claim are: 

(a) a valid contract,
 
(b) breach of the contract, and

(c) injury to the promisee.

Medical malpractice claims can be either contract claims or tort claims for negligence.  That is, even if there is no contract guaranteeing a good outcome, the doctor may be liable if she was negligent in performing an operation or other medical procedure.

Some people think that doctors should be strictly liable for bad medical outcomes, but no courts have yet endorsed this position.  Strict liability means that a doctor would be liable even if she were not negligent and even if she had not warranted a good outcome.

It is affirmative defense to a breach of contract claim that plaintiff failed to perform her contractual obligations.  This defense is called “condition precedent.”


In the following examples, assume that the complaint meets the formal requirements of Rule 10, contains a valid jurisdictional statement in accordance with Rule 8(a)(1), and is signed as required in Rule 11(a).

1) On January 1, 2010, Dr. McGee and Mr. Hawkins discussed the possibility of an operation on Mr. Hawkins's hand.  Dr. McGee said "You will probably only be in the hospital three or four days, and then you will be able to go back to work."  Mr. Hawkins agreed to undergo the operation, which Dr. McGee performed on February 1, 2010, but after the operation, Hawkins never regained the ability to do manual work.  Wherefore plaintiff demands judgment against defendant for the sum of $2,000,000, interest, and costs. 

2) On January 1, 2010, Dr. McGee and Mr. Hawkins discussed the possibility of an operation on Mr. Hawkins's hand.  Dr. McGee said "I will guarantee to make the hand a hundred per cent perfect."  Mr. Hawkins agreed to undergo the operation, which Dr. McGee performed on February 1, 2010.  Wherefore plaintiff demands judgment against defendant for the sum of $2,000,000, interest, and costs.

3) On January 1, 2010, Dr. McGee and Mr. Hawkins discussed the possibility of an operation on Mr. Hawkins's hand.  Dr. McGee said "If you keep your hand in a bandage for ten days after the operation, I will guarantee to make the hand a hundred per cent perfect."  Mr. Hawkins agreed to undergo the operation, which Dr. McGee performed on February 1, 2010.  On February 8, Mr. Hawkins removed the bandage.  Hawkins never regained the ability to do manual work.  Wherefore plaintiff demands judgment against defendant for the sum of $2,000,000, interest, and costs.

4) Dr. McGee performed surgery on Mr. Hawkins's hand on February 1, 2010.  As a result of the operation, Hawkins never regained the ability to do manual work.  Wherefore plaintiff demands judgment against defendant for the sum of $2,000,000, interest, and costs.

5) Dr. McGee performed surgery on Mr. Hawkins's hand on February 1, 2010.  At the time of the surgery, Dr. McGee was drunk.  After cutting open Mr. Hawkins's hand, Dr. McGee passed out and did not regain consciousness for several hours, by which time Mr. Hawkins hand had suffered irreparable damage.  As a result of Dr. McGee's negligence, Mr. Hawkins never regained the ability to do manual work.  Wherefore plaintiff demands judgment against defendant for the sum of $2,000,000, interest, and costs.

6) Dr. McGee performed surgery on Mr. Hawkins's hand on February 1, 2010.  He performed the surgery negligently, and as a result of his negligence, Mr. Hawkins never regained the ability to do manual work.   Wherefore plaintiff demands judgment against defendant for the sum of $2,000,000, interest, and costs. 

7) Dr. McGee and Mr. Hawkins entered into a contract.  Dr. McGee breached the contract.  Mr. Hawkins suffered injury.  Wherefore plaintiff demands judgment against defendant for the sum of $2,000,000, interest, and costs.

