














Civil Procedure Section A Prof. Klerman

PART HI WA

1. The current rules of civil procedure changes existing personal jurisdiction (pj) law.

Specifically, it limits pj from encompassing domicile, residence and presence to\just residence.

This may be an effective policy for several reasons. On the one hand, the current regime allows a

very broad range of people to be encompassed by PJ. This is problematic for several reasons. It /
makes it far easier for people to get into federal court, which is problematic give the current /
backlog in the court system. It also facilitates forum shopping, since a given plaintiff can be

subject to PJ in many places. Additionally, it presents the added problem that, since individuals

are subject to PJ in many places, a particular court that has little interest in a case may be forced /
to take it. A perfect example of this is a situation where a defendant is tagged for PJ while flying

over the airspace of a particular state. It is difficult to argue that the plaintiff has sufficient

contacts with the state to warrant interest by the courts of that geographical area in the case, yet

under current rules he would still be jubect to PJ. The new regulations would resolve that

problem, as they would eliminate in-personam as a basis for general PJ. On the other side of the
argument, one might contend that the new regulation is overly restrictive. By reducing the ability /
of courts to exert personal jurisdiction, it becomes more difficult for plaintiffs to bring cases into
federal court. This may pose a particluar problem in cases whose subject matter lends itself to

analysis by federal courts, either because they are more experienced in these matters or are less
susceptible to some of the bias that is suffered by state courts. To some, it may seem unfair to

deny the full justice that might conceivably only be afforded by a federal court simply for reasons

of simplicity or efficiency.
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The additional venue restriction simply adds to the difficulty of bringing this claim before a
federal court. Limiting the venue strictly to where the defendant resides takes away the options of
filing for venue where a substantial part of the events took place, as well the personal jurisdiction

option outlined in 1391a3 and b3. This restrictive approach has all of the pros and cons discussed

above.

Overall, I think that this part of the proposal is beneficial, because it will reduce forum shopping,
ensure that the court has a real interest in the case, and will be more efficient, predictable and

easily accessiblefor those required to bring suit.

2. This proposal creates a special rule for corporation vs. corporation litigation - specifically it

makes PJ contingent upon the location of the defendant corporations principle place of busines.

This makes PJ for corporations seem more like the Subject Matter Jurisdiction test for citizenship

of a croporation, minus the place of incorporation criterion. This change will certainly make it

more difficult for a one corporation to sue another in federal court. Under the old regime, this

was relatively easy - a court had PJ over a corporation at its place of incorporation and anywhere

it had presence. Given the size of many corporations, presence could con;eivably have include

all of the 50 states. This could be viewed as problematic, given that it easily facilitates suit

against corporations - again raising issue of court backlogs, and questions of whether the state

where suit is brought has any acutal interest in hearing the case. The issue is dealt with quite well

by the proposed statute. First of all, by limiting this rule to coproration vs. corporation suits, it \/
doesn not place an overly restrictive hold on suits by individuals against corporations. This

makes sense for several reasons. Firstly, the inconvenience suffered by a large corporation in

suing another corporation in its state of residence is minimal - costs are much less of an issue.
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However, with individuals, the potential cost of being forced to travel to a foreign state to bring

suit against a rich company may be astronomical, while the cost and inconvenience to the

corporation would be minimal. Consequently, it makes sense to limit this proposal to corporation

vs. corporation litigation. The added venue clause furthers the general restrictive goals of the PJ

rule in that it ensures that suit will only be brought in the venue where the defenaing corporation

has the most significant conts. The potential arguments agains these rules may come from an

argument of bias and injustice. Placing the suit in the federal court of the home state of the /
defendant, and in the venue where they have most significant contacts, may give that corporation

an unfair advantage, particularly in a jury trial. After all, a large corporation may be the principle
source of business in the community, and so may receive favorable treatinent. However, a
counterargument to that position might be that the defendant company may NOT be liked in the

local community. If they are being sued, it is possible that they have conducted themselves in a
manner that offends the community of which they are a part. Consequently, they might even be /
disadvantaged by the limits on location. Overall, this seems to be a wash, with no particular

advantage or disadvantage gamered by one side over the other.

Consequently, since I am in favor of a more restrictive approach to jurisdiction issues, in order to
limit seemingly frivolous cases coming before the alreadly overworked federal courts, I would

support this proposal.

3. As discussed above, both the PJ and venue clauses address the fundamental imbalance
between individuals and corporatins. They takes into account the fact that corporations are in a
superior financial position then most individuals, and that consequently they may be in the best

position to assume the burdens of defending themselves in a foreign state. Consequently, the
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rules grant PJ over the corporation and allow venue where the PLAINTIFF (individual) resides,
regardless of where the corporations is siutated, incorporated, or does business. This is positive
because it ensures that valid plaintiff claims are not discouraged by the possibility that they will
have to spend inordinate amounts of money to prosecute their claims in a foreign state - which is
beyond the economic reach of most plaintiffs. However, this approach certainly has some
negative aspects. It seems somewhat unfair to make a corporation subject to a jurisdiction where
it has no contacts - particularly if the lack of cotact is intentional (a willing avoidance of that
jurisdiction). Thus, a corporation will automatically be subject to jurisdictions in all 50 states,
regardless of whether or not it chooses to sell its products there. This may seem somewhat unfair,
as it ma); force a company to defend itself all over the country at the same time. This may also
inspire more frivolous suits against corporations, as they will be much more susceptible to
litigation in a federal court that is convenient to the defendant. They will also be disadvantaged
because of the potential for bias against the corporation in a location that is the home of the

plaintiff.

4. This is certainly an effective caveat to rules 1-3, and with a bit more specificity would be
likely be an ideal rule. While I believe that it would be advantageous to r;strict the rules of venue
and jurisdiction in order to weed out certain cases from the federal docket, and to ensure that
there is a genuine interest at stake for the federal courts to be concerned with, I would certainly
not advocate any policy that did not further the notions of fairness and justice which are at the
heart of the federal rules of civil procedure. While we do not want undesireable cases to make it
before the céurt, we also do not want the new rules to prevent relevant cases from reaching trial
before the appropriate court. Certainly, given the restrictive nature of rules 1-3, that might be a

problem. It is rather easy to imagine a scenario in which an accident took place in one state - with
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all of the physical evidence, witnesses, expets and information related to the case located in that
state - while the aforementioned rules 1-3 only allowed suit to be brought in another, far-flung
state. This would be disastrous, as the potential expense of bringing all of that material to the
second state, as well as the expense of staying in that state for the duration of the trial, might

clearly deter the plaintiff from bringing suit. Furhtermore, even if the plaintiff was willing to

incur such expenses, it might be almost impossible for him to convince non-payed witnesses to

take time off from their work, and away from their families, in order to spend an unknown
amount of time in a foreign state, for the duration of a trial. Thus, this would almost ensure that
the plaintiff would not bring the case, or would be almost certain to lose. Certainly, such a policy
would not support our notions of fairness and substantive justice. Thus, rule 4 serves the crucial
function of rendering this a moot problem, for in such a case, transfer is possible to the court that
is most convenient for the hearing of th. case. The only argument against this approach might be
the inconvenience posed to the defendant. After all, given our policy of "innocent until proven
guilty”, why should the defendant be inconvenienced by being forced to travel to another state to
defend himself? This problem could easily be resolved by adding clause - in the fashion of the
British system - which would award the defendant travelling expenses if he should prevail at

trial.

END OF EXAM
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