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fall within one of the Act's enumerated exemptions, see $552(a)(3)(E), (b), the

agency must "make the records promptly available" to the requester, $ 55z(aXlXA)

I[an agency refuses to furnish the requested records, the requester may file suit in
federal court and obtain an inlunction "order[ing] the production of any agency

records improperly withheld." $55ZGX4XB)
The courts below held the instant FOIA suit barred by the iudgment in

earlier litigation seeking the same records. Because the lower courts' decisions

turned on the connection behveen the hvo lawsuits, we begin with a full account

of each action.

A
The first suit was filed by Greg Herrick, an antique aircraft enthusiast and

the owner of an F-45 airplane, a i'intage model manufactured by the Fairchild
Engine and Airplane Corporation (FEAC) in the 1930's. In 1997, seeking

information that would help him restore his plane to its original condition,
Herrick filed a FOIA request asking the Federal Aviation Administration (FM)
for copies of any technical documents about the F-45 contained in the agency's

records.

To gain a certificate authorizing the manufacture and sale of the F-45,

FEAC had submifted to the FMt predecessor, the Civil Aeronautics Authority,
detailed specifications and other technical data about the plane. Hundreds of
pages of documents produced by FEAC in the certification process remain in the

FM's records. The FM denied Herrick's request, however, upon finding that

the documents he sought are subiect to FOIA's exemption for "trade secrets and

commercial or financial information obtained from a person and privileged or

confidential," t U.S C $552(b)(4) (2006 ed ). In an administrative appeal,

Herrick urged that FEAC and its successors had waived any trade-secret

protection. The FAA thereupon contacted FEAC s corPorate successor,

iespondent Fairchild Corporation (Fairchild). Because Fairchild obiected to

release oI the documents, the agency adhered to its original decision.

Herrick then filed suit in the U.S. District Court for the District of
Wyoming. Challenging the FMk invocation of the trade-secret exemPtion,

Herrick placed heary weight on a 1955 letter from FEAC to the Civil
Aeronautics Authority. The letter authorized the agency to lend any documents

in its tiles to the public "for use in making repairs or replacement parts for
aircraft produced by Fairchild." . . .

Rejecting Herrick's argument, the Dishict Court granted summary
judgment to the FAA. . . .

On appeal, the Tenth Circuit. . . , affirmed the entry of summary iudgment
for the FAA. ,. .

B

The Tenth Circuit's decision issued on lruly 74,2002. Less than a month

later, on August 22, petitioner Brent Taylor - a friend o[ Herrick's and an
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The .preclusive effect of a federal-court judgment is determined by federal
common law. See Semtek Infl Inc. v. l,ockheed Martin Corp., 531 U.S. 4g7,S}i,_
508 (2001) For ludgments in federalnuestion cases - for example, Herrick,s
FOIA suit - federal courts participate in developing "uniform federal rule[s]" of
res judicata, which this court has ultimate authority to determine and declare. Id,
at 508.1 The federal common law ofpreclusion is, ofcourse, subject to du. pro..r,
limitations. See Richards v. Jefferson County, 517 U.S. 79J,797 (1996).

Taylor's case presents an issue of first impression in this sense: Until now,
we have never addressed the doctrine of "virtual representation" adopted (in
varying forms) by several Circuits and relied upon by the courts below. Our
inquiry, however, is guided by well-established precedent regarding the propriety
o[ nonparty preclusion. We review that precedent before taking up directl-y the
issue of virtual representation.

A
is defined by claim preclusion and issue

p to as "res judicata..2 . . . By,.preclud[ing]
p have had a full and fair opportunity io
li nst "the expense and vexation attending
multiple lawsuits, conserv[e] judicial resources, and foste[r] reliance on judicial
action by minimizing the possibility of inconsistent decisions."

A person who was not a party to a suit generally has not had a "full and fair
opportunity to litigate" the claims and issues seftled in that suit. The application
ofclaim and issue preclusion io nonparties thus runs up against the "deep-rooteci
historic tradition that everyone should have his own day in court." Richards.
Indicating the strength ofthat tradition, we have often repeated the general rule
that "one is not bound by a judgment in personam in a litigation in which he is
not designated as a party or to which he has not been made a party by service of
process." Hansberry; Martin v. Wilks, 490 U.S. 755, 761 (I9S9)

B

Though hardly in doubt, the rule against nonparty preclusion is sublect to
exceptions. For present purposes, the recognized exceptions can be grouped into

. la Fo1 iudgments in diversity cases, federal law incorpoiates the rules ofpreclusron applied

|l^S..f9a::l :I'^t the rendering court sir. See Semtek Ini'l Inc. v. Lockheedi4artin Corp., 531
u.s 497, 508 (2001).

2. These terms ha confusing le describes the
rules formerly known as ' while isiue the dochines
once known as "collatera ct estoppel." School Dist.
Bd. of Ed., 465 U.S- 75,

l
:



I

rlal
u-
:k's
'of
rd.,
:ess

:nb Chapter ll. ResPect for ludgments
Page 688

could be organized differently See' c-g '
.,r-^,^:--Aj, Q..trtpment): D. Shaptro'3 rhe estabrished g'.9u1+ f9'"*l"l[B,;;rffi"^ff'"ff::"ff"?iffi:ffi,."'i'Jiiiiil iiii,il'r- c c2(l A., I tqx l I hcrelnall(l

| & 2 Rertatement (Second) o!!!pmt 
, A. Miller, & E

iiifp,o..at,. Preclusion in Ci^vil,Act 'n"ft., Wtieht d
| & 2 Rertatement (Second) ot luogmt A. Miller, & E. Cooper.

F":l$"n1lnHT;:::;:,!'#il l'*:1,*:tili,ill::tl. edetal rractlcc
ri'liiu ,f'" follows is mealt o1[ !" P'."''"-:.:'-'

of virtual

III
Led categories, some lower courts have

xception to the rule against nonparty

ho*.ut', have been far from consis-

tt"t 
in" D.C. Circuit, the FM' and Fairchild have presented three arguments

in support of an expansive ittitf ""lf virtual representation We find none of

them persuasive'

B

Fairchild and the FM do not

lw,
(i"
)ur
ety
the

tue
ncl
'to
ing
:ial

ialr
LOn

ted
ds.

ule
:is
,of

to
rto

ied
;31

the
nes
tist.

*i,.r.^tri,* not to establish a definitrve taxonomy



l.

ir

tii
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determination, they urge, through a "heavily factdriven" and .equitable"

inquiry. . . .

. _W. reiect this argument for three reasons. First, our decisions emphasize
the fundamental nahrre of the general rule that a litigant is not bound by a
iudgment to which she was not a party....

our second reason for rejecting a broad doctrine ofvirtual representation
rests on the limitations aftending nonparty preclusion based on adequate
representation. A party's representation ofa nonparty is "adequate" for preclusion
purposes only i[ at a minimum: (l) the interests of the nonpar$ and her
representative are aligned, see Hansberry; and (2) either the party understood
herself to be acting in a representative capacity or the original court took care to
protect the interesb of the nonparty, see Richards. In addition, adequate
representation sometimes requires. (3) notice of the original suit to the persons
alleged to have been represented.4 In the class-action c-ontext, these limitations
are implemented by the procedural safeguards contained in Federal Rule of
Civil Procedure 21.

An expansive dochine of virtual representation, however, would "recognizIe],
in effect, a common-law kind of class action." Tice, 162 F.ld at 972. ff,rt ir,
virtual representation would authorize preclusion based on identity of interests
and some kind of relationship behveen parties and nonparties, shorn of the
procedural protections prescribed in Hansberry, Richards, and Rule 2J. These
protections, grounded in due process, could be circumvented were we to approve
a virtual representation doctrine that allowed courts to "create de facto class
actions at will."

Third, a diffuse balancing approach to nonparty preclusion would likely
create more headaches than it relieves. Most obviously, it could significantly
complicate the task of district courts faced in the first instance with preclusion
questions. An all-things<onsidered balancing approach might spark wide-
ranging, time-consuming, and expensive discovery tracking factors potentially
relevant under seven- or five-prong tests- . . .

C
Finally, relyingon the Eighth Circuit's decision in Tyus, the FM maintains

that nonparty preclusion should apply more broadly in "publicJaw" litigation
than in "private-law" controversies. To support this position, the FAA offers two
arguments. First, the FAA urges, our decision in Richards acknowledges that, in
certain cases, the plaintiff has a reduced interest in controlling the litigation
"because of the public nature of the right at issue-" . . .

..4 Richards suF{ested that-no,tice is required in some representative suits, e.g., class actions
seeking monetary relief See 517 U.S., at 801 (citing Hansberry v. Lee, I I I U.S. lZ n 940), Eisen v

-C,a-rl1s!e 
& Iacquelin, 417 U.S. 156 (1974), and Mullane v. Central Hanover Bani &'frust Co.,

l19 U.S. 106, ll9 (1950)). But w^e asumed,without deciding that a lack of notice might be
overcome in some circumstances. See Rrchards, 517 U S., at 801.
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On remand, Fairchild suggests, Taylor should bear the burden of proving
he is not acting as Herrick's agent. . . .

We reject Fairchildt suggestion. Claim preclusion, like issue preclusion, is
an affirmative defense. See Fed. Rule Civ. Proc. 8(c) ... Ordinarily, it is
incumbent on the defendant to plead and prove such a defense, see Jones v.
Bock, 549 U.S. 199, 204 (2007), and we have never recognized claim preclusion
as an exception to that general rule. We acknowledge that direct evidence

lustiling nonpar$ preclusion is often in the hands of plaintiffs rather than
defendants. But "[v]ery often one must plead and prove mafters as to which his
adversary has superior access to the proof." ln these situations, targeted
interrogatories or deposition questions can reduce the information disparity.
We see no greater cause here than in other matters of affirmative defense to
disturb the traditional allocation of the proof burden. . . .

For the reasons stated, the judgment of the United States Court of Appeals
for the District of Columbia Circuit is vacated, and the case is remanded for
further proceedings consistent with this opinion.

It is so ordered.

NOTES AND PROBLEMS

l. The doctrine of virtual representation takes a hit in Taylor. What kind
of hiti

a. Suppose Landowner sues Alleged Trespasser for using a path across his
land; Trespasser defends, alleging a prescriptive easement - and wins. When
Landowner subsequently sells the properly, Buyer wants to know if he will be
burdened by the same prescriptive easement. In the past, a number of courts
have said yes, citing as an explanation the doctrlne of virtual representation -
that Buyer was "virtually represented" by Landowner. Does Taylor change that
outcome?

b. Minor is injured in accident and sues Defendant through an appointed
guardian ad litem. Minor loses. When Minor becomes an adult can he,
assuming the stafute of limitations has not run, institute a new suit against
Defendant for the same injuries? In the past, courts have said no, citing virtual
representation. Does Taylor change that outcome?

2. What is the source of law in Taylor?
a. We can safely say that it's not a case like Frier v. Ci$ of Vandalia

(casebook page 668), in which the federal court was trying to apply the state's law
of preclusion. This is a federal claim, and some variety of federal law will
therefore govern.

b. It might be a matter of federal common law - a case deciding the
contours of doctrine for the federal courts. If so, state courts would be free to
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