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E. The Restatement Second and the Most Significant
Relationship

The First Restatement was promulgated in 1934. Less than 20 years later the
American Law Institute called for a new Restatement because of the perceived
inadequacies of the old one. The first tentative draft of the Restatement Second
appeared in 1953. The final product was completed and published in 1971

The choice-of-law process contemplated by the (Second) Restatement gener-
ally works as follows. The centerpiece of the Second Restatement is a “most




E. The Restatement Second and the Most Significant Relationship 241

significant relationship” test. So, for example, the general chojce-of-law rules for
torts and for contracts provide:

§145. The General Principle

(1} The rights and liabilities of the parties with respect to an issue in tort are
determined by the local law of that state which, with respect to that issue, has
the most significant relationship to the occurrence and the parties under the
principles stated in §6.

(2) Contacts to be taken into account in applying the principles of §6 to
determine the law applicable to an issue include:

(a) the place where the injury occurred,
(b) the place where the conduct causing the injury occurred,
(c) the domicil, residence, nationality, place of incorporation and place
of business of the parties, and
{d} the place where the relationship, if any, between the parties is centered.
These contacts are to be evaluated according to their relative importance with
respect to the particular issue.
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§ 188. Law Governing in Absence of Effective Choice
by the Parties

(1) The rights and duties of the parties with respect to an issue in contract
are determined by the local law of the state which, with respect to that issue, has
the most significant relationship to the transaction and the parties under the
principles stated in §6.

{2} In the absence of an effective choice of law by the parties (see § 187), the
contacts to be taken into account in applying the principles of §6 to determine
the law applicable to an issue include:

(2) the place of contracting,

{b) the place of negotiation of the contract,

{c) the place of performance,

(d) the location of the subject matter of the contract, and

(e) the domicil, residence, nationality, place of incorporation and place
of business of the parties.

These contacts are to be evaluated according to their relative importance
with respect to the particular issue.

(3} If the place of negotiating the contract and the place of performance are
in the same state, the local law of this state will usually be applied, except as
otherwise provided in §§ 189-199 and 203.

The §6 referred to in Sections 145 and 188 provides:

§6. Choice-of-Law Principles

(1) A court, subject to constitutional restnctions, will fellow a statutory
directive of its own state on choice of law.
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¢ (2) When there is no such directive, the factors relevant to the choice of the
applicable rule of law include

(a) the needs of the interstate and international systems,

(b) the relevant policies of the forum,

(¢} the relevant policies of other interested states and the relative mter-

ests of those states in the determination of the particular issue,

(d) the protection of justified expectations,

(e) the basic policies underlying the particular field of law,

(f) certainty, predictability and uniformity of result, and

(g) ease in the determination and application of the law to be applied.

=%

There are obvious tensions between sections 145 and 188, on the one hand, and
section 6 on the other. Sections 145 and 188 look like a blind, contacts-based juris-
diction-selecting approach (i.e., an approach that picks which state’s law to apply
without reference to the content of state laws), while section 6 contemplates policy
analysis. In addition, sections 145 and 188 state a rule, even if a highly general one,
while section 6 states an approach. See Reese, Choice of Law: Rules or Approach, 57
Cornell L. Rev. 315 (1972). For these reasons, there is a certain amount of schizo-
phrenia built into the Second Restatement. To make matters more complicated, the
Second Restatement also contains more specific sections that provide presumptive
rules in discrete substantive contexts. For example, section 154’s presumptive
choice-of-law rule for interference with marriage relationships provides:
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§ 154. Interference with Marriage Relationship

The local law of the state where the conduct complained of principally occurred
determines the liability of one who interferes with a marriage relationship,
unless, with respect to the particular issue, some other state has a more signif-
icant relationship under the principles stated in §6 to the occurrence and the
parties, in which event the local law of the other state will be applied.

Because of the Second Restatement’s eclecticism, courts have done many
different things under its banner. Sometimes they count contacts; sometimes
they apply the law of the place of the injury; sometimes they perform interest
analysis; often they mix several different approaches. As a result, the cases that
follow cannot be said to be “typical” applications of the Second Restatement.
Excellent general discussions of the methodology of the Second Restatement
may be found in Reppy, Eclecticism in Choice of Law: Hybrid Method or Mishmash?
34 Mercer L. Rev. 645, 655-666 (1983), and Kay, Theory into Practice: Choice of Law
in the Courts, 34 Mercer L. Rev. 521, 552-562 (1983).

Phillips v. General Motors Corp.
995 P.2d 1002 (Mont. 2000)

REGNIER, J.
[Darrell Byrd purchased a 1985 Chevrolet pickup truck in or about February
1995 from Mike’s Wholesale Cars in Newton, North Carolina, and he listed a
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North Carolina address in the paperwork. The truck was designed, Lested,
manufactured, and distributed by General Motors and originally sold by GM in
North Carolina. The vehicle had fuel tanks mounted outside the frame rail.

On December 22, 1997, Darrell Byrd was driving with his wife and their two
sons in the truck from their home near Fortine, Montana, where Darrell Byrd was
employed and where Timothy and Samuel Byrd attended school, to North Caro-
Jina to visit family. The Byrds were domiciled in Montana before and at the time of
the 1997 accident. While driving through Kansas, a semi-tractor trailer collided
with the Byrds’ truck, which caught on fire. Darrell, Angela, and Timothy Byrd
died. Samuel Byrd, then 11 years old, was hospitalized with injuries. ]

Plaintiff Alvin Phillips is the legal guardian of Samuel Byrd and the personal
representative of the estates of Angela Byrd, Darrell Byrd, and Timothy Byrd.
Alvin Phillips resides in Newton, North Carolina. Samuel Byrd presently resides
- North Carolina. Probate proceedings for the Estates of Timothy, Angela, and
Darrell Byrd are filed with and pending in the Montana Nineteenth Judicial Dis-
trict Court, Lincoln County, Montana.

In these product liability cases, in which Plaintiffs raise claims of negligence
and strict liability, Plaintiffs seek compensatory and punitive damages related to
the deaths of Darrell, Angela, and Timothy Byrd and the personal injuries sus-
tained by Samuel Byrd. General Motors denies all liability.

[The case was filed in federal district court in Montana, which certified three
questions to the Montana state court.] . .. The District Court observed that the
instant case raised significant poliey questions involving Montana’s choice of law
rules, that choice of law questions in tort cases are frequent in diversity litigation in
federal court, and that it would be helpful in resolving this case and others to have
a definitive determination of what the Montana choice of law rule is.

Question One

Whether, in a personal injury/product Liability/wrongful death action, where
there is a potential conflict of laws, Montana will follow the Restatement (Second)
of Conflict of Laws, including the “most significant relationship™ test set forth in
§§146 (reproduced infra at page 285) and 6, in the determination of which state’s
substantive law to apply?

The traditional choice of law rule, known as lex loci delicti commissi (or the law
of place where the wrong was committed), provides that the infliction of injury is
actionable under the law of the state in which it was received. . . . The theoretical
basis for the traditional rule was the “vested rights” theory propounded by Joseph
H. Beale. The theory explained the forum’s use of foreign legal rules in terms of
the creation and enforcement of vested rights. According to Professor Beale’s
theory, the only law that can operate in a foreign territory is the law of the foreign
sovereign. When an event oceurred in a foreign territory (an injury caused by a
defective produet, for example), and under the laws of that territory that event
gave rise to a right (damages), a right “yested” under that territory’s law. The role
of the forum court was simply to enforce the right which had vested in the foreign
territory according to that territory’s law. Crucial to this theory was a determina-
tion of where and when a right vested, because the law in place where the right
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vested would control the existence and content of the right. As evidenced by the
decision in Alabama Greai S. R.R. Co. v. Carroll, courts have held that for tort
claims a right vested where and when an injury occurred.

Traditional practice depends on a few broad, single-contact, jurisdiction-
selecting rules. Traditionalist courts find the location of the last event necessary
for a right to vest and apply the law of that location. As a result, courts following
the traditional approach often choose the law of a state with no interest in the
resolution of the dispute, like the choice of Mississippi law in Carroll.

The traditional rule has largely been justified on the basis of the practical
advantages that it offers: certainty, predictability, and forum neutrality. However,
problems inherent in its application as well as escape devices used to avoid results
perceived to be arbitrary or unfair have greatly diminished the advantages the
traditional rule supposedly provides. For example, the explicit public policy
exception to the lex loci rule allows courts to avoid the law of the place of injury
by concluding that it violates the public policy of the forum. Use of the public
policy escape device by lex loci courts continues today.

The traditional rule also no longer affords consistency and predictability
across jurisdictions. While some jurisdictions still cling to the traditional rule,
the vast majority of states have rejected it. . . . Professor Symeonides observes:

As the century draws to a close, the traditional theory in tort and contract
conflicts in the United States finds itself in a very precarious state, This assess-
ment is based not simply on the relatively low number of states that still adhere
to that theory, but also on the shallowness of their commitment to it. Although
the degree of commitment varies from state to state, it is fair to say that very few
of these states are philosophically committed to the traditional theory. ...

More often, these rules remain in place only because [a] court is able to find
a way to evade them by using one of the iraditional escapes, such as charae-
terization, substance versus procedure, renvoi, or, more often, the [public
policy] exception.

Symeonides, [Choice of Law in American Courts in 1998: Twelfth Annual Survey, 47
Am. J. Comp. L. 327,] 345. The Restatement (Second) of Conflict of Laws largely
abandoned the traditional rule in favor of an approach which seeks to apply the law
of the state with the “most significant relationship to the occurrence and the
parties.” Restatement (Second) of Conflict of Laws §145(1) (1971) (hereinafter
“Restatement (Second)”). In adopting a policy analysis approach, the drafters
noted that “experience has shown that the last event rule does not always work
well. Situations arise where the state of the last event (place of injury) bears only a
slight relationship to the occurrence and the parties with respect to the particular
issue.” Restatement (Second), Introductory Note to Ch. 7, at 412.

In abandoning the lex loci rule in favor of the most significant relationship
test, one court observed:

The majority of courts which have considered the question have abandoned the
lex loci tule in favor of a more flexible approach which permits analysis of the
policies and interests underlying the particular issue before the court. Addi-
tionally, the commentators are overwhelmingly opposed to its retention and,
although they disagree as to a substitute approach, all advocate a method which
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allows Courts to focus on the policies underlying the conflicting laws . . . and
the governmental interests which would be advanced by their application.

In re Air Crash Disaster at Boston, Mass. on July 31, 1973 (D. Mass. 1975), 399
F. Supp. 1106, 1110. In determining the choice of law rules for contract disputes,
we adopted the approach contained in the Restatement (Second) of Conflict of
Laws. We see no reason to have one choice of law approach for contracts and
another for torts. For the reasons set forth above, we now hereby adopt the
“most significant relationship” approach to determine the applicable substantive
law for issues of tort.

Question Two

Given the facts of this case, which state’s law applies to plaintiff’s various tort
and damages claims under Montana’s choice of law rules?

The Byrds claim that under the most significant relationship test Montana
law applies. General Motors contends that under this same test, the law of Kansas
applies. We agree with the Byrds.

At the outset, we note that many appellate courts that have analyzed the most
significant relationship test have done so in a fairly conclusory fashion. Although
the analysis that follows appears somewhat tedious, our attempt is to comply with
the procedures set forth in the Restatement (Second) of Conflict of Laws. We also
raise an additional caveat. Any analysis under the Restaternent approach is nec-
essarily driven by the unique facts, issues, applicable law, and jurisdictions impli-
cated in a particular case.

A. RELEVANT RESTATEMENT PROVISIONS

Any conflict of law analysis under the Restatement must begin with §6.
[The court recites Section 6, reproduced supra pages 241-242]. Since we have
no statutory directive regarding choice of law, we turn to the specific section
that relates to tort and personal injury actions. [The court recites Section 145,
reproduced supra page 241.] These contacts are Lo be evaluated according to their
relative importance with respect to the particular issue.

The Restatement also has more specific sections relating to personal injury
and wrongful death actions. Sections 146 and 175 provide that the rights and
liabilities of the parties are to be determined in accordance with the law of the
state where the injury occurred unless, with respect to a particular issue, another
state has a more significant relationship. Whether another state has a more sig-
nificant relationship is determined under §145(2). We further note that issues
such as the tortious character of conduct, available defenses, contributory fault,
and damages are all to be determined by applying the most significant relationship
rule of § 145. See, e.g., Restatement (Second) §§ 156 (“Tortious Character of Con-
duct”), 157 (“Standard of Care™), 161 (“Defenses”), 164 (“Contributory Fault”),
and 171 {“Damages”).
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B. MosT SIGNIFICANT RELATIONSHIP ANALYSIS

Under the Restatement (Second) approach, the local law of the place of
injury, Kansas, is presumptively applicable in a product liability and wrongful
death action unless, with respect to a particular issue, a different state has a more
significant relationship. See Restatement (Second) §§ 146 and 175. In order to
determine whether a state other than the place of injury has a more significant
relationship, the contacts listed under § 145(2) “are to be taken into account in
applying the principles of §6.” Restatement (Second) § 145(2). Accordingly, we
shall address each of the factors enumerated under §6(2), taking into account,
when appropriate, the contacts of § 145(2).

1. NEEDS OF THE INTERSTATE AND INTERNATIONAL SYSTEM

The first factor we must consider under §6(2) is the needs of the interstate
and international system. Restatement (Second) §6(2)(a). The drafters stated,

Choice-of-law rules, among other things, should seek to further harmonious
relations between states and to facilitate commercial intercourse between them.
In formulating rules of choice of law, a state should have regard for the needs
and policies of other states and of the community of states. Rules of choice of
law formulated with regard for such needs and policies are likely to commend
themselves to other states and to be adopted by these states.

Restatement §6 cmt. d.

On the facts of this case, this factor does not point toward the importance of
applying any particular state’s law. Rather, this factor supports the application of
the Restatement approach, namely the law of the state with the most significant
relationship to an issue. We believe the Restatement approach fosters harmonious
relationships between states by respecting the substantive law of other states when
those states have a greater interest in the determination of a particular issue
litigated in a foreign jurisdiction. The Restatement approach is preferable, in
our view, to the traditional lex loci rule which applies the law of the place of
the accident which may be fortuitous in tort actions. We further conclude that
there is no need to evaluate the contacts listed in § 145 to this issue.

2. THE POLICIES OF INTERESTED STATES

The second and third factors we must consider are the relevant policies of the
forum state and other interested states. See Restatement (Second) § 6(2)(b) and (c).
In the case sub judice, these are the most important factors in our analysis.
The drafters stated,

Every Rule of Law, whether embodied in a statute or in a commmon law rule, was
designed to achieve one or more purposes. A court should have regard for these
purposes in determining whether to apply its own rule or the rule of anather
state in the decision of a particular issue. If the purposes sought to be achieved
by a local statute or common law rule would be furthered by its application to
out-of-state facts, this is a weighty reason why such application should be made.
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Restatement (Second) §6 emt. e. This principle requires us to consider whether
applying the law of a state with a relevant contact would further the purpose that
law was designed to achieve. Upon consideration of this principle, it is clear that
Montana has the more significant relationship to the issues raised by this dispute
for the reasons set forth below.

a. Place of Injury

As noted above, in product liability and wrongful death actions, the law of the
place of injury is presumptively applicable unless another state has a more signif-
icant relationship. See Restatement (Second) §§146 and 175. The injury here
oceurred in Kansas, Kansas law provides for a cause of action against a manufac-
turer whose product causes harm as a result of its defective design. See Kan. Stat.
Ann. §60-3302. The purpose of a state’s product liability statute is to regulate the
sale of produets in that state and to prevent injuries incurred by that state’s
residents due to defective produects. ... Any conduct the state of Kansas may
have been attempting to regulate through §60-3302 could not be implicated by
the facts of this case as it involves neither a sale in Kansas nor an injury to a Kansas
resident.

Kansas law provides for multiple defenses to a product liability claim.
For example, Kansas law bars recovery for injuries occurring after “the time
during which the product would be nor mally likely to perform or be stored in
2 safe manner.” Kan. Stat. Ann. §60-3303(a)(1). Kansas law also allows a party
defending a product liability claim to assert that the injury causing aspect of the
product was in compliance with the regulatory standards relating to design or
performance at the time of manufacture. See Kan. Stat. Ann. §60-3304(a). Once
again, the overriding purpose of Kansas's product liability laws is to establish the
level of safety of products sold either in Kansas or to a Kansas resident. Clearly,
these rules regarding defenses were not enacted in order to grant a defense to a
manufacturer when a non-Kansas resident is injured by a product not purchased in
Kansas.

Under Kansas law, an award of damages for product liability may be dimin-
ished in proportion to the amount of negligence attributed to the plaintiff or
decedent. General Motors asserts that the issue of comparative negligence turns
upon conduct that occurred in Kansas and therefore Kansas law should apply
because Kansas has an interest in regulating conduct which occurred within its
borders. However, the record before us does not contain the substance of General
Motors’ allegations regarding the Byrds’ allegedly negligent conduct. Therefore,
there is no evidence that General Motors’ allegations concerning the comparative
negligence of the Byrds are limited to conduct oceurring solely within Kansas.

Moreover, even if General Motors’ allegations concerned conduct occurring
solely in Kansas, the Kansas Supreme Court did not extend Kansas’s comparative
negligence statute to product liability causes of action in order to regulate conduct
occurring in Kansas, In concluding that the comparative negligence statute
applied to product liability actions, the Kansas Supreme Court stated:

Comparative liability provides a system for allocating responsibility for an
injury while still serving the social policy of not allowing a manufacturer or
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| seller to escape liability for defective products merely because of slight culpa-
I bility on the part of the product user in bringing about the injury.

. ' Kennedy v. City of Sawyer, 618 P. 2d 788, 796 (Kan. 1980) (emphasis added). It is

. clear from the Kennedy decision that the Kansas Supreme Court extended Kan-
sas’s comparative negligence standard to product liability cases in order to “allo-
tl’ cate responsibility for an injury” due to a defective product, disallowing defenses

such as “assumption of the risk,” “product misuse,” or “unreasonable use” from

o completely precluding recovery under Kansas product liability law. Kansas has no
o interest in allocating responsibility for the injuries suffered by Montana residents
’ and caused by a product purchased in North Carolina. Again, the purpose of a
state’s product liability laws is to protect and provide compensation to its residents
and regulate the sale of products within its borders.

Kansas law limits the total amount recoverable for “noneconomic loss” in a
personal injury action to $250,000, and limits “nonpecuniary” damages in wrong-
' ful death actions to $100,000. Kan. Stat. Ann. §§60-19a02, 1903. Section 60-1903
J was enacted in an effort to alleviate a perceived crisis in the availability and
affordability of liability insurance. ... The purpose of these limitations would
B be furthered if any damage award issued would affect the availability or afford-
' ability of liability insurance for Kansas residents. The purpose of these limitations
would not be furthered by applying them to the instant case because an award of
damages against General Motors which exceeded Kansas’s statutory damage lim-
itations would not affect the availability or affordability of liability insurance for

i Kansas residents.

3 Lastly, Kansas law allows for punitive damages, but limits them to the lesser
it of $5 million or the defendant’s highest gross annual income earned during any
i one of the five years immediately before the act for which such damages are
¢ awarded. The purpose of the availability and extent of punitive damage awards
is to punish or deter conduct deemed wrongful when the availability of a cause of
y action and compensatory damages are considered an insufficient punishment or
0 deterrence. Accordingly, the purpose of Kansas’s punitive damage provisions
! would only be furthered on a particular set of facts if it had an interest in punishing
or deterring the conduct at issue. As noted above, the purpose of Kansas’s cause of
action for product liability would not be furthered by its application to these facts
because the pickup was not sold in Kansas nor were the Byrds Kansas residents.
Correspondingly, this case does not involve conduct which Kansas was attempting
to punish or deter through its punitive damage provisions.

[
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b. Place of Conduct

The Byrds purchased the vehicle in North Carolina. General Motors has made
a general assertion that North Carolina might have an interest in having its law
applied, but has not briefed us on which North Carolina laws might be applicable.
Accordingly, our discussion will be somewhat general in nature. General Motors ]
has argued that North Carolina has an interest because General Motors initially
sold the truck in North Carolina, the Byrds subsequently purchased the truck in
North Carolina, and the Byrds may have been North Carolina residents when they
made this purchase.
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The fact that the Byrds purchased the truck in North Carolina while residing
{here indicates that one of the purposes of North Carolina product liability law—
the regulation of products sold within its borders—might be implicated by the
facts of this case. However, we think it significant that a North Carolina court
would not apply North Carolina law to these facts, even if the Byrds had remained
. North Carolina; North Carolina still adheres to the traditional place of injury
rule in tort cases. On the facts of this case, a North Carolina court would apply the
law of Kansas because they still adhere to the “vested rights” theory that any right
created by an injury is solely a product of the law of the territory in which that
injury occurred. Accordingly, the scope of North Carolina product liability law
does not include causes of action for products purchased in North Carolina by
North Carolina residents which cause injury outside of North Carolina. This belies
the significance of North Carolina’s interest in having its law applied. We note,
however, that the place of purchase may have had greater significance if North
Carolina followed the Restatement’s approach rather than the traditional place of
injury rule.

General Motors asserts that Michigan has an interest in regulating conduct
occurring in Michigan. We note that evidence of where the pickup truck was
designed and manufactured is not in the record nor has General Motors briefed
us on the content of the precise laws which it claims might be applicable to these
facts. However, we do not believe that the purpose of any potentially applicable
Michigan product liability law would be to regulate the design and manufacture of
products within its borders. The purpose of product liability law is to regulate in-
state sales or sales to residents and to set the level of compensation when residents
are injured. :

Significantly, Michigan courts have recognized that it would not further the

purpose of Michigan product liability law to apply it to a similar set of facts.

Michigan courts have not applied Michigan law under similar circumstances
because Michigan has little interest in applying its law when its only contact
with the dispute is the location of the manufacturer.

Other courts have abserved that applying the law of the place of manufacture
would be unfair because it would tend to leave victims under compensated as states
wishing to attract and hold manufacturing companies would raise the threshold of
liability and reduce compensation. We agree that stressing the importance of the
place of manufacture for choice of law purposes in a product liability case would be
unfair. The conclusion that the place of manufacture is a relatively unimportant
factor in a product liability case is obvious when we consider a hypothetical case in
which all of the relevant contacts are in the forum state except the location of the
manufacturer (most likely the fact pattern for the vast majority of product liability
cases). Applying the law of the place of manufacture to that case simply because
the product was manufactured out-of-state would allow a state with a high con-
centration of industry to capture all of the benefits of a high threshold of liability
and a low level of compensation. Specifically, the manufacturing state could enjoy
the benefits associated with liability laws which favored manufacturers in order to
attract and retain manufacturing firms and encourage business within its borders
while placing the costs of its legislative decision, in the form of less tort compen-
sation, on the shoulders of nonresidents injured by its manufacturers’ products.
This seems inherently unfair.
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¢. Residence of Parties

The Plaintiffs were residents of Montana at the time they were injured.
Unlike the laws of the other states with relevant contacts under §145(2), the
purposes sought to be achieved by Montana’s product liability laws would be
furthered by their application to this set of facts.! One of the central purposes
of Montana’s product liability scheme is to prevent injuries to Montana residents
caused by defectively designed products. In contrast to Kansas, Montana has a
direct interest in the application of its product liability laws because its residents
were injured in this accident. Montana adopted a strict liability standard in order
to afford “maximum protection for consumers against dangerous defects in
manufactured products with the focus on the condition of the product, and not on
the manufacturer’s conduct or knowledge.” See Sternhagen v. Dow Co. (1997), 282
Mont. 168, 176 {emphasis added).

As is clear from Sternhagen, the focus of Montana law is not only on the
regulation of products sold in Montana, but also on providing the maximum
protection and compensation to Montana residents with the focus on the condition
of the product and not on the conduct of the manufacturer. Applying Montana’s
provisions guaranteeing strict liability and full compensation to a cause of action
involving a Montana domiciliary injured by a defective product would further the
purposes of Montana law by insuring that the costs to Montana residents due to
injuries from defective products are fully borne by the responsible parties. Tt will
also have the salutary effect of deterring future sales of defective products in
Montana and encouraging manufacturers to warn Montana residents about defects
in their products as quickly and as thoroughly as possible.

Likewise, the purposes of Montana’s laws regarding the availability and
extent of punitive damages in produet liability actions would also be furthered
by their application to these facts. This is because, as described more fully above,
punitive damages serve to punish and deter conduct deemed wrongful—in this
case, placing a defective product into the stream of commerce which subsequently
injured a Montana resident.

Lastly, we must address whether the purpose underlying Montana’s rules
governing product lability would be furthered by their application in this case
despite the fact that Samuel Byrd is no longer a Montana domiciliary. We believe
that the application of Montana law to an injury received by a Montana domiciliary
would further the purpose of that law regardless of the postaccident residency of
the plaintiff. As discussed previously, the purpose of Montana product liability law
is to regulate product sales in Montana and to compensate injured Montanans.
Clearly, that concern arises as soon as a product is either sold in Montana or causes
injury to a Montana resident. Consequently, the relevant residence of the plaintiff
is the residence at the time of injury,

We note that the only reason Samuel Byrd is currently residing in North
Carolina is because his parents died in the accident which forms the basis of the

L In analyzing the place of manufacture, we fully addressed the relative significance of
General Motors’ principal place of business under this principle. Neither party asserts that
Delaware, General Motors’ place of incorporation, has any interest in having its product liability or
wrongful death statutes apply to this case.
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Plaintiffs’ claims. The guarantee of full compensation for Montana residents who
suffer injuries due to defective products certainly will not turn on such fortuitous
circumstances as a postaccident move caused by the allegedly wrongful conduct of
a defendant.

d. The Place Where the Relationship, if Any,
Between the Parties Is Centered

Tt doesn’t appear that there is a place where the relationship, if any, between
General Motors and the Byrds is centered. As one court described in similar
circumstances:

Products liability arises out of the most casual “relationship” imaginable, the
one-time purchase and sale of the product, and the plaintiff, as here, may have
had no connection with it. The only “relationship” between the parties here is
that of injured victim and alleged tortfeasor. [citation omitted]

In sum, upon an analysis of the principle req uiring us to consider the policies of
interested states, it appears that Montana, as the domicile of the Byrds, has a sig-
nificant relationship to the issues raised by this dispute. This is because, in general,
the purpose of a state’s product liability law is o regulate purchases made within its
borders and to protect and compensate its residents. The policies underlying Mon-
tana product liability law would be furthered on these facts because the Byrds were
Montana domiciliaries at the time they were injured. The policies underlying Kansas
and Michigan law would not be furthered by their application to these facts because
the product was not sold in either state, nor were the Plaintiffs domiciled in either
state at the time they where injured. The purposes underlying North Carolina prod-
uct liability law would not be furthered on these facts because, under North
Carolina’s vested rights approach to conflict of laws, North Carolina would apply
the law of the jurisdiction where the injury occurred, whatever that law may be.

3. JUSTIFIED EXPECTATIONS

Although we are to consider the justified expectations of the parties, tort
cases generally do not involve justified expectations. Part icularly in the area of
negligence, when parties act without giving thought to the legal consequences of
their conduct or to the law to be applied, they have no justified expectations. See
Restatement (Second) §6 cmt. g.

Automobile manufacturers do presumably give advance thought to the legal
consequences of their conduct when designing and manufacturing their products.
However. we note that the law of any state could potentially apply in a product
liability action involving an automobi le. For example, because North Carolina
employs the traditional place of injury rule for choice of law purposes, if a
North Carolina resident receives an injury from a defective vehicle while driving
out-of-state, the law of the place of injury would govern that dispute. Accordingly,
any expectation General Motors had that the law of North Carolina would govern a
product liability suit involving a pickup truck it sold in North Carolina would not
be justified. Furthermore, ... automobiles are moveable and frequently resold
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and the maintenance of a product liability action does net require privity.
For example, the pickup could have been subsequently resold by the initial pur-
chaser in a state which does not adhere to the traditional lex loci rule. Therefore,
any expectation General Motors had that a dispute concerning this pickup truck
would be governed by North Carolina’s place of injury rule would not be justified.

4.. BASIC POLICIES UNDERLYING PARTICULAR FIELD OF LAW

We must also consider the relevant contacts in regard to the basic policies
underlying the particular field of law. See Restatement (Second) §6(2)(e).
The drafters state that:

This factor is of particular importance in situations where the policies of the
interested states are largely the same but there are nevertheless minor differ-
ences between their relevant local law rules. In such instances, there is good
reason for the court to apply the local law of the state which will best achieve the
basic policy, or policies, underlying the particular field of law involved.

Restatement (Second) §6(2) cmt. h. This is not a case in which the policies of
interested states are basically the same except for minor differences in their local
rules. For example, although under Kansas and Montana law, manufacturers of
defective products are strictly liable for injuries, North Carolina law does not
permit strict liability in tort in product liability actions. Instead, it appears that
the various interested states have reached different conclusions concerning the
right level of compensation and deterrence for injuries caused by defective prod-
ucts. Therefore, we need go no further in addressing this contact.

5. CERTAINTY, PREDICTABILITY, UNIFORMITY, EASE

We are also instructed to give consideration to the certainty, predictability and
uniformity of result as well as the ease in the determination and application of the
law to be applied. See Restatement (Second) § 6(2)(f) and (g). The comments state:

Predictability and uniformity of result are of particular importance in areas
where parties are likely to give advance thought to the legal consequences of
their transactions. It is partly on account of these factors that the parties are
permitted within broad limits to choose the law that will determine the validity
and effect of their contract. . . .

Restatement (Second) §6(2) cmt. i. A consideration of this principle does not
indicate that any one state has a more significant relationship than any other.
Applying the law of the place of injury would not increase certainty or predictability
any more than applying the law of the plaintiff’s residence at the time of accident.

C. CoNcLUSION

Under the most significant relationship approach of the Restatement (Second),
the local law of the place of injury, Kansas, governs the rights and liabilities of the
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parties to a product liability and wrongful death action unless, with respect to a
particular issue, a different state has a more significant relationship. See Restate-
ment (Second) §§ 146 and 175. In order to determine whether a state other than the
place of injury has a more significant relationship, the contacts listed under § 145(2)
must be analyzed in relation to the principles enumerated under § 6(2). However, the
principles of §6(2) need not be given equal consideration in each case. Varying
weight must be given to a particular factor, or group of factors, in different areas
of choice of law. See Restatement (Second) § 6 cmt. c. On the facts before us, we give
most weight to the principles requiring us to consider the relevant policies of inter-
ested states. Restatement (Second) §6(2)(b) and (c). The other principles do not
indicate the significance of any one contact.

Upon an analysis of the policies of interested states, it appears that the pur-
poses of both Montana and North Carolina product liability law would presumably
be furthered by their application to these facts. The place of purchase has an
interest in regulating the safety of products sold within its borders; the place of
the plaintiff’s residence has an interest in deterring injuries to its residents and
setting the level of compensation. Significantly, however, North Carolina law
would not apply its own law to these facts, even if the Byrds had been North
Carolina residents at the time of injury.

The purpose behind Montana product liability laws is clearly implicated by
these facts. The following factors all point toward applying Montana law:
The Byrds resided in Montana at the time of the accident; General Motors does
business in Montana; Montana has a direct interest in preventing defective prod-
ucts from causing injuries to Montana residents as well as punishing and deterring
manufacturers whose products injure Montana residents; and, finally, Montana is
interested in fully compensating Montana residents. All of these factors would be
furthered by applying Montana product liability, defenses, damages, and wrongful
death statutes to the facts of this case.

Question Three

Does Montana recognize a “public policy” exception that would require appli-
cation of Montana law even where Montana’s choice-of-law rules dictate applica-
tion of the laws of another state, and would such an exception apply in this case?

For choice of law purposes, the public policy of a state is simply the rules, as
expressed in its legislative enactments and judicial decisions, that it uses to decide
controversies. The purpose of a choice of law rule is to resolve conflicts between
competing policies. Considerations of public policy are expressly subsumed within
the most significant relationship approach. See Restatement (Second) §6(2)(b) and
(c} (mandating consideration of the relevant policies of the forum state and other
interested states). In order to determine which state has the more significant
relationship, the public policies of all interested states must be considered.
A “public policy” exception to the most significant relationship test would be
redundant.

Accordingly, in answer to the questions certified, we adopt the Restatement
(Second) of Conflict of Laws for tort actions. Under the analysis contained in the
Restatement (Second), we conclude that given the facts as presented in the District
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Court’s Order, the laws of Montana apply. Lastly, considerations of public policy

are accounted for under the analysis contained in the Restatement (Second) of
Conflict of Laws.

Questions and Commenis

(1) The history of the drafting of the Second Restatement helps to explain its
complex methodology. The project began in 1953 as a response to the harsh
criticisms of the First Restatement. The first tentative draft retained the First
Restatement’s jurisdiction-selecting approach but used the more flexible
jurisdiction-selecting criteria of the “most significant relationship” test. Early
drafts of the Second Restatement were heavily criticized by Currie and Ehrenzweig
{among others) on the grounds that its rules focused too much on territorialism
and ignored interest analysis. See Currie, The Disinterested Third State, 28 Law &
Contemp. Probs. 754, 755 (1963); Ehrenzweig, The “Most Significant Relationship™
in the Conflicts Law of Torts: Law and Reason Versus the Restatement Second, 28
Law & Contemp. Probs. 700, 700 (1963). Section 6 was a response to these criti-
cisms. In the words of one writer, it was “a sop tossed . .. to members of the
American Law Institute who were unhappy with a purely territorial methodology.”
Reppy, Eclecticism in Chotce of Law: Hybrid Method or Mishmash? 34 Mercer L.
Rev. 645, 662 (1983).

(2) How would you characterize the Second Restatement as applied in Phil-
lips? Was it a contacts-counting, center-of-gravity case? Or was it more akin to
interest analysis? Does the Second Restatement allow a court to do either, or both?

(3) What do you think of the court’s interest analysis? What states have an
interest in the welfare of a corporation? It’s state of incorporation? Headquarters?
Principal place of business? Place of manufacture? Wherever it operates its busi-
ness? The court says that Michigan would not have an interest in regulating the
design and manufacture of products within its borders. Why not? The court’s
interest analysis here is faithful to Currie’s proposal, but doesn’t it seem at
least possible that states wish to encourage safe manufacturing within their bor-
ders? The court also says that it would be unfair to apply the law of the place of
manufacture because then a state could attract the manufacturing industry with
lax laws “on the shoulders of nonresidents injured by the manufacturers’ prod-
ucts.” It seems reasonable that a place-of-manufacture rule could lead to a race to
the bottom for product liability laws. But applying the law of the plaintiff’s res-
idence for nationally marketed products could conversely cause states to race to
provide their residents with too much injury compensation, assuming that the
costs of the extra liability get spread across all of the company’s consumers. See
McConnell, A Choice-of-Law Approach to Product Liability Reform, in New Directions
in Liability Law 90 (Walter Olson, ed. 1988).

(4) The Second Restatement is by far the most popular choice-of-law meth-
odology in the United States. Approximately 24 states have formally embraced its
approach to torts, and 23 have embraced its approach to contracts. See Symeo-
nides, Choice of Law in the American Courts in 2010: Twenty-Fourth Annual Survey,
59 Am. J. Comp. L. (forthcoming 2011). These numbers are misleading, however.
As Professor Symeonides has noted, Second Restatement courts evince wildly
varying “gradations of commitment to the Second Restatement,” and perform
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many different choice-of-law analyses in its name. See Symeonides, The Judicial
Acceptanwce of the Second Conflicts Restatement, A Mixed Blessing, 56 Md. L. Rev.
1248, 1261-1263 (1997). Some couris use the Second Restatement’s specific pre-
sumptive rules to break a true conflict, see, e.g., Reichhold Chemicals, Inc. v.
Hartford Accident and Indemnity Co., 703 A. 2d 1132 (Ct. 1997} (applying
§ 193 to break true conflict between New York and Washington law). Other courts
ignore the Second Restatement’s specific presumptive rules even when they are on
point, see, e.g., Allstate Insurance Co. v. Stolarz, 613 N.E.2d 936 (N.Y. 1993)
(applying Second Restatement but ignoring §193 in case involving insurance
stacking). Some courts use the Second Restatement to perform a “groupings-of-
contacts” analysis, see, e.g., Palmer v. ARCO Chem. Co., 904 P. 2d 1221 (Alaska
1995), others use it to curtail but not avoid interest analysis, see, e.g., Nelson v.
Hix, 522 N.E. 2d 1214 (I11. 1988), and yet others use it in a manner akin to the First
Restatement, see, e.g., Hataway v. McKinley, 830 S.W. 2d 53, 58 (Tenn. 1992).
There are many other possibilities. Is the discretion that the Second Restatement
obviously gives judges the key to its widespread acceptance?

(5) One author’s survey of Second Restatement cases led to the following

conclusions:

Some state courts routinely list [the Restatement’s] relevant sections in their
opinions and try to follow them; this task is easiest when the case is controlled
by one of the Restatement Second’s specific narrow rules. Other state courts
have not been consistent in their terminology about what approach they are
following, and others have retained primary emphasis on the place of the wrong
in tort cases, even while abandoning the lex loci delicti for the Restatement
Second. . . . This review of the cases suggests that, if the original Restatement
was unsuccessful because of its dogmatic rigidity and its insistence on the
uncritical application of a few specific rules, the Restatement Second may
fail to provide enough guidance to the courts to produce even a semblance
of uniformity among the states following its method. In the drafters’ attempt to
mollify their critics, they have created an umbrella for traditionalist and
modern theorist alike: a fragile shelter that may prove itself unable to survive
any but the most gentle of showers.

Kay, Theory into Practice: Choice of Law in the Courts, 34 Mercer L. Rev. 521,
561-562 (1983). An Oregon court was less gentle, comparing the Second Restate-
ment to “skeet shooting with a bow and arrow: a direct hit is likely to be a rarity, if
not pure luck.” Fisher v. Huck, 624 P. 2d 177, 178 (Or. 1981).

(6) Do the Second Restatement’s specific “presumptive” rules (like §§146
and 175 at issue in Phillips) have any bite? Doesn’t a court applying the Second
Restatement with rigor always have to ensure that there is not a state with a “more
significant relationship”? And doesn’t this, in turn, push courts back into the
conundrum of sorting out the relationship between sections 6 and 145. Isn’t
this what happened in Phillips? Why, then, have the specific provisions?

(7) One of the problems with the First Restatement that the Restatement
Second retains (apparently deliberately) is characterization. Characterization is
one difficulty that other modern approaches seem to have dispensed with effec-
tively. Although section 6 sets out the general principles for all issues—
substantive and procedural, tort and contract, and the like—the remainder of
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the Second Restatement attempts to provide more specific principles to deal with
these separate categories. Resolution of the question of whether products liability
or insurance indemnification (to name just two examples) should be analyzed
according to sections 146 or 188 can determine the outcome of the choice-of-

law process.




